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Preface

This study was commissioned and
coordinated by the Middle East Project
(MEP) of the Democracy and Governance

Israel

= |nternational boundary

Programme, a research programme of the — . District (maboz) boundsry
Human Sciences Research Council of Sout i g?ﬁ:?ﬁﬁi e
Africa. +——— Railroad

Divided highway
Other road

The genesis of this study was the suggestic

made in January 2007 by Professor John 9
Dugard, in his capacity as UN Special D e W e
Rapporteur on the human rights situation in | pimenciensens
the occupied Palestinian territories, that e s Emasy M To A
Israel’'s military occupation displays Do mhngale, |

% staws subject 1o the Israeli- - |— -

elements of colonialism and apartheid. The | e aeenen-
Human Sciences Research Council b ey
commissioned this study to scrutinise Mediterranean
Professor Dugard’s hypothesis from the
perspective of international law.

Sea

Over a period of 15 months, the team of
scholars engaged in extensive research,
discussion, and rounds of lively debate
through seven drafts. The result is the
consensus represented in this report, offere
here for public discussion. Constructive
criticism is welcomed, in order that
shortcomings in this document may be
addressed in a future edition. Although this
study is essentially a legal document,
observations from other disciplines are
encouraged.

The Executive Summary was presented for
public discussion on 16 May 2009 at the
School for Oriental and African Studies
(London), at a public seminar co-hosted by
the HSRC and the Sir Joseph Hotung Proje |
in Law, Human Rights and Peace Building i..
the Middle East, based at the Law School of
the School of Oriental and African Studies,
University of London.

The MIDDLE EAST PROJECTIs an independent two-year project of the HSR@daoted from June
2007 through June 2009, to conduct analysis of Mieigst politics relevant to South African foreign
policy. Its funding was provided by the DepartmeiForeign Affairs of the Government of South
Africa. The analysis in this report is entirely @pmendent of the views or foreign policy of the
Government of South Africa and does not represemtfficial position of the HSRC, nor should it be
taken to represent the views of contributors listexe under ‘Consultation’. It is intended puretyaa
scholarly resource for the Department of Foreigfait§ and the concerned international community.
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Executive Summary

A. Introduction

The Human Sciences Research Council of South Afecamissioned this study to test the
hypothesis posed by Professor John Dugard in ff@trée presented to the UN Human Rights
Council in January 2007, in his capacity as UN &pétapporteur on the human rights situation in
the Palestinian territories occupied by Israel (elgnthe West Bank, including East Jerusalem, and
Gaza, hereafter OPT). Professor Dugard posed testiqn:

Israel is clearly in military occupation of the OPAt the same time, elements of the occupation
constitute forms of colonialism and of apartheitijaka are contrary to international law. What
are the legal consequences of a regime of proloogegpation with features of colonialism

and apartheid for the occupied people, the Occypimwer and third States?

In order to consider these consequences, this seetdyut to examine legally the premises of
Professor Dugard’s question: is Israel the occuphtiie OPT, and, if so, do elements of its
occupation of these territories amount to colosralor apartheid? South Africa has an obvious
interest in these questions given its bitter histdrapartheid, which entailed the denial of self-
determination to its majority population and, dgrits occupation of Namibia, the extension of
apartheid to that territory which South Africa effigely sought to colonise. These unlawful practice
must not be replicated elsewhere: other people$ nuisuffer in the way the populations of South
Africa and Namibia have suffered.

To explore these issues, an international tearohajlars was assembled. The aim of this project was
to scrutinise the situation from the nonpartisarspective of international law, rather than engage
political discourse and rhetoric. This study is décome of a fifteen-month collaborative procefss o
intensive research, consultation, writing and revik concludes and, it is to be hoped, persuagivel
argues and clearly demonstrates that Israel, 4i86@, has been the belligerent Occupying Power in
the OPT, and that its occupation of these terathas become a colonial enterprise which
implements a system of apartheid.

Belligerent occupation in itself is not an unlawsitiation: it is accepted as a possible conseguehc
armed conflict. At the same time, under the lawamnhed conflict (also known as international
humanitarian law), occupation is intended to bg @nlemporary state of affairs. International law
prohibits the unilateral annexation or permaneguésition of territory as a result of the threatuse

of force: should this occur, no State may recogaisgipport the resulting unlawful situation. In
contrast to occupation, both colonialism and aggdthre always unlawful and indeed are considered
to be particularly serious breaches of internalitm& because they are fundamentally contrary to
core values of the international legal order. Cialiem violates the principle of self-determinatjon
which the International Court of Justice (ICJ) Bfgsmed as ‘one of the essential principles of
contemporary international law'. All States haveudly to respect and promote self-determination.
Apartheid is an aggravated case of racial discatmom, which is constituted according to the
International Convention for the Suppression andidgtument of the Crime of Apartheid (1973,
hereafter ‘Apartheid Convention’) by ‘inhuman actsnmitted for the purpose of establishing and
maintaining domination by one racial group of pessover any other racial group of persons and
systematically oppressing them’. The practice @frteid, moreover, is an international crime.

Professor Dugard in his report to the UN Human Rigtouncil in 2007 suggested that an advisory
opinion on the legal consequences of Israel’s canstwould be sought from the ICJ. This advisory
opinion would undoubtedly complement the opinioatitme ICJ delivered in 2004 on thegal
consequences of the construction of a wall in tepied Palestinian territorie§ereafter ‘thaVall
advisory opinion’). This course of legal action sa®t exhaust the options open to the international
community, nor indeed the duties of third States iaternational organisations when they are
appraised that another State is engaged in thégesof colonialism or apartheid.
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The scope of this study was determined by the mure#tposes: whether Israel’'s practises in the OPT
amount to colonialism or apartheid under intermatidaw. Hence Israel’s practices inside the Green
Line (1949 Armistice Line) are not examined, exagpere they illuminate Israeli policies in the

OPT. The history of the conflict before Israel'sopation began in June 1967 as a result of the Six-
Day War is also not addressed, except where timeasssary to clarify the application of
international law to the OPT. Questions of indinatlariminal responsibility or culpability for the
commission of acts which constitute apartheid &e laeyond the scope of this study, which focuses
instead on the question of the responsibility @it&t as a result of internationally wrongful acts.

B. Legal Framework for this Study

This study is based on fundamental concepts andiplés of international law and draws on diverse
branches of substantive international law, in pafér the law regulating belligerent occupation
which forms part of the law of armed conflict. lskaemains the belligerent occupant of the OPT as
they are territories over which Israel does nospes sovereignty but only a temporary right of
administration. Consequently, Israel must abidéheyrelevant rules of the law of armed conflict—
principally the provisions of the Hague Regulatiofnd907 and the Fourth Geneva Convention of
1949—in its administration of the territories. Tl of armed conflict is supplemented by
international human rights law which also appliesccupied territory. The prohibitions on
colonialism and apartheid are rooted principallyhie field of international human rights law.

Colonialism and apartheid both constitute seriaaktions of fundamental human rights.
Colonialism has been consistently condemned binteenational community because it prevents,
and aims to prevent, a people from exercising yregglright to determine its own future through its
own political institutions and in pursuit of its aveconomic policy. Although theoretical aspects of
colonialism have increasingly been addressed ientegears in post-colonial and third world
approaches to international law, the substantipecis of colonialism have receded from
international attention in recent decades followdlegolonisation in Africa and Asia over the course
of the twentieth century. The main instrument ¢éinational law regarding colonialism, the
Declaration on the Granting of Independence to QlaldCountries and Peoples (1960, hereafter ‘the
Declaration on Colonialism), condemns ‘colonialisnall its forms and manifestations’, which
includes ‘settler colonialism’ such as was practider example, in South Africa. Other laws and UN
resolutions contribute to an understanding of dal@m, its threat to the enjoyment of human rights
and the obligation of all states to ensure itsiéibol This body of law and commentary establishes
the basis for and the standard against which theweof Israel’s practices is undertaken in thisdgt

Apartheid is an aggravated form of racial discriaion because it is a State-sanctioned regimenof la
and institutions that have ‘the purpose of estabig and maintaining domination by one racial group
of persons over any other racial group of persoissgstematically oppressing them'’. This definition
is employed in the Apartheid Convention, which 8siibn the International Convention on the
Elimination of All Forms of Racial Discriminatiod 965, hereafter ICERD’). The Rome Statute of
the International Criminal Court (1998, hereaffeoime Statute’) includes apartheid as a crime fallin
within the Court’s jurisdiction and, while this siyudoes not consider the criminal responsibility of
individuals, the provisions of these three treatvese employed to develop a working definition of
apartheid for the purpose of considering Israei&eSresponsibility for practices that offend again
the norm prohibiting apartheid.

The rules of international law prohibiting colomgah and apartheid are peremptory: that is, they are
rules ‘accepted and recognised by the internatiooemunity of States as a whole as [rules] from
which no derogation is permitted’. Every State oadsgal duty to the international community as a
whole not to engage in practices of colonialisnajpartheid. Conversely, all States have an int@mnest
ensuring that these rules are respected becauyseribirine fundamental values of international
public order. Faced with a violation of the prohms of colonialism and apartheid, all States have
three duties: to co-operate to end the violatian;ta recognise the illegal situation arising fradm

and not to render aid or assistance to the Statendting it.
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C. Legal Framework in the Occupied Palestinian Teritories

To examine Israeli practices for qualities of caddism and apartheid one must first consider the
wider framework of law in the OPT, including applide international law and Israeli law. This
framework is structured by three basic legal facts.

First, the Palestinian people has the right todeiérmination, with all the attendant consequences
this entails under the relevant principles andrimsents of international law.

Second, the West Bank, including East JerusalethitenGaza Strip remain under belligerent
occupation. Israel’'s arguments that the Palestitgaitories are not ‘occupied’ in the sense of
international law have been rejected by the int&nal community. Israel does not possess
sovereignty in these territories but only a temppraght of administration. As a consequence,
Israel’'s annexation of East Jerusalem has beenssisthas unlawful and is not recognised by the
international community. The occupied status ofWest Bank was confirmed by the ICJ in Wall
advisory opinion. Israel's ‘disengagement’ from thaza Strip did not constitute the end of
occupation because, despite the redeployment ofilitsiry ground forces from Gaza, it retains and
exercises effective control over the territoryalhof the occupied Palestinian territories, Pahshs
are therefore ‘protected persons’ under the terfniseoFourth Geneva Convention--namely, they are
persons who ‘find themselves, in the case of alicomir occupation, in the hands of a Party to the
conflict or Occupying Power of which they are natianals’.

Third, the prolonged length of Israel’'s occupatias not altered Israel’s obligations as an Occugpyin
Power as set forth in the Fourth Geneva Convergtimhthe Hague Regulations. Israel must therefore
abide by the relevant rules of the law of armedlann its administration of the territories, #wese

are supplemented by international human rights law.

In the light of this normative framework, Israeidministration of the OPT systematically breaches
the law of armed conflict, both by disregarding piehibition imposed on an Occupying Power not
to alter the laws in force in occupied territoryddsy enforcing a dual and discriminatory legal negji
on Jewish and Palestinian residents of the OP@ellgrants to Jewish residents of the settlements i
the OPT the protections of Israeli domestic law sudjects them to the jurisdiction of Israeli civil
courts, while Palestinians living in the same teryi are ruled under military law and subjectethi®
jurisdiction of military courts whose procedureslate international standards for the prosecution o
justice. As a consequence of this bifurcated sysfemish residents of the OPT enjoy freedom of
movement, civil protections, and services denieddtestinians. Palestinians are simultaneously
denied the protections accorded to protected perspimternational humanitarian law. This dual
system has gained the imprimatur of Israel’'s Higlui€and constitutes a policy by the State of Israe
to sustain two parallel societies in the OPT, aneigh and the other Palestinian, and discriminate
between these two groups by according very diftetights, protections, and life chances in the same
territory.

This system has entailed serious violations ofdleof armed conflict, but, as this study showspal
involves violations of the international legal pitwitions of colonialism and apartheid.

D. Findings on Colonialism

Although international law provides no single dea@sdefinition of colonialism, the terms of the
Declaration on Colonialism indicate that a situatiay be classified as colonial when the acts of a
State have the cumulative outcome that it annexetherwise unlawfully retains control over
territory and thus aims permanently to deny itsgadous population the exercise of its right té-sel
determination. Five issues, which are unlawfuhiemselves, taken together make it evident that
Israel’s rule in the OPT has assumed such a coloh&acter: namely, violations of the territorial
integrity of occupied territory; depriving the pdgation of occupied territory of the capacity folfse
governance; integrating the economy of occupiettdey into that of the occupant; breaching the
principle of permanent sovereignty over naturabueses in relation to the occupied territory; and
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denying the population of occupied territory thghtifreely to express, develop and practice its
culture.

Israel's annexation of East Jerusalem is manifesilact based on colonial intent. It is
unlawful in itself, as annexation breaches theqipie underpinning the law of occupation: that
occupation is only a temporary situation that doasvest sovereignty in the Occupying Power.
Annexation also breaches the legal prohibitionf@nacquisition of territory through the threat seu
of force. This prohibition has peremptory statissitas a corollary of the prohibition on the ude o
force in international relations enshrined in Aldi2(4) of the UN Charter. Israel’s acquisition of
territory in the West Bank also starkly illustrates intent: the construction of Jewish-only
settlements within contiguous blocs of land thdestaians cannot enter; a connecting road system
between the settlements and the settlements aesl within the Green Line, the use of which is
denied to Palestinians; and a Wall that separatesii and Palestinian populations, as well as
dividing Palestinian communities from each othathypassage between Palestinian areas controlled
by Israel. By thus partitioning contiguous blocsPaflestinian areas into cantons, Israel has viblate
the territorial integrity of the OPT in violatiori the Declaration on Colonialism.

The physical control exercised over these areesimgplemented by the administration that
Israel exercises over the OPT, which preventsriigepted population from freely exercising politica
authority over that territory. This determinati@unaffected by the conclusion of the Oslo Accords
and the creation of the Palestinian National Autii@nd Legislative Council. The devolution of
power to these institutions has been only padiad, Israel retains ultimate control. By preventing
free expression of the Palestinian population’stipal will, Israel has violated that populationight
to self-determination.

The law of self-determination further requires at&in belligerent occupation of foreign
territory to keep that territory separate fromaten in order to prevent its annexation and alsketp
their economies separate. Israel has subordinagegctonomy of the OPT to its own, depriving the
population under occupation of the capacity to gows economic affairs. In particular, the creatio
of a customs union between Israel and the OPTrisasure of prohibited annexation. By virtue of the
structural economic measures it has imposed o®@RiE, Israel has violated the Palestinian
population’s right of economic self-determinatiordats duties as an Occupying Power.

The economic dimension of self-determination i® &spressed in the right of permanent
sovereignty over natural resources, which entdlegople to dispose freely of the natural wealth an
resources found within the limits of its nationadigdiction. Israel’s settlement policy and the
construction of the bypass road network and thd Wéale deprived the Palestinian population of the
control and development of an estimated 38 permfewest Bank land. It has also implemented a
water management and allocation system that fauetael and Jewish settlers in the OPT to the
detriment of the Palestinian population. Not oslyhis practice contrary to the lawful use of natur
resources in time of occupation, which is limitedhe needs of the occupying army, but it is also
contrary to international water law as the allamatmployed is both unjust and inequitable.
Moreover, it is significant that the route of thels similar to the ‘red line’ that delineateote
areas of the West Bank from which Israel can wakdwithout relinquishing its control over key
water resources that are used to supply Israelhenslettlements. Thus, by its treatment of theraatu
resources of the OPT, Israel has further breadimdd¢onomic dimension of self-determination, as
expressed in the right of permanent sovereignty na&ural resources.

Finally, self-determination also has a cultural poment: a people entitled to exercise the right
of self-determination has the right freely to deypeaind practice its culture. Israeli practicesifgge
the language and cultural referents of the occupibile materially hampering the cultural
development and expression of the Palestinian ptipal This last issue renders Israel’'s deniahef t
right to self-determination in the OPT compreheasiv

In his report, Professor Dugard suggested thatexiesrof the occupation resembled
colonialism. This study demonstrates that the imgletation of a colonial policy by Israel has not
been piecemeal but is systematic and compreherasvbe exercise of the Palestinian population’s
right to self-determination has been frustratedlif its principal modes of expression.
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E. Findings on Apartheid

The analysis of apartheid in this study encompases distinct issues: (1) the definition of
apartheid; (2) the status of the prohibition ofrépeid in international law; and (3) whether Isiel
practices in the OPT amount to a breach of thdtipitton.

Article 3 of ICERD prohibits the practice of apagithas a particularly egregious form of
discrimination, but it does not define the practigth precision. The Apartheid Convention and the
Rome Statute have developed the prohibition oftapat in two ways: they criminalise certain
apartheid-related acts and further elaborate theitilen of apartheid. The Apartheid Convention
criminalises ‘inhuman acts committed for the pugogestablishing and maintaining domination by
one racial group of persons over any other rac@l of persons and systematically oppressing
them’. The Rome Statute criminalises inhumane @mtsmitted in the context of, and to maintain, ‘an
institutionalized regime of systematic oppressind domination by one racial group over any other
racial group.’ Both focus on theystematic, institutionalised, and oppressiliaracter of the
discrimination involved and the purpose of domioatihat is entailed. This distinguishes the practic
of apartheid from other forms of prohibited disanation and from other contexts in which the listed
crimes arise. The prohibition of apartheid has atssumed the status of customary international law
and, further, is established as a peremptory rulet@rnational law (qus cogensiorm)which entails
obligations owed to the international communityaashole (obligationgrga omnes

In drafting this study, it was necessary to develapethodology to determine whether an instance of
apartheid has developed outside southern Africes. d$pect of the study was organised according to
the definition of apartheid contained in Articl®Rthe Apartheid Convention, which cites six
categories of ‘inhuman acts’ as comprising thaneriof apartheid’. This list is intended to be
illustrative and inclusive, rather than exhausbvexclusive. Accordingly, a determination that
apartheid exists does not require tahthe listed acts are practiced: for example, Aet(b)

regarding the intended ‘physical destruction’ @raup did not apply generally to apartheid poligy i
South Africa. Practices not expressly enumerateglatsd be relevant, as Article 2 mentioasriilar
policies and practices ... as practiced in southdric®. For the purposes of this study, it was
therefore assumed that a positive finding of agédtheed not establish that all practices cited in
Article 2 are present, or that those precise prastare present, but rather that ‘policies andtioesc

of racial segregation and discrimination’ combioédrm an institutionalised system of racial
discrimination that has not only the effect but plsepose of maintaining racial domination by one
racial group over the other.

Fundamental to the question of apartheid is detengiwhether the groups involved can be
understood as ‘racial groups’. This required fashmining how racial discrimination is defined in
ICERD and the jurisprudence of the Internationahival Tribunals for Rwanda and the former
Yugoslavia, which concluded that no scientific mpartial method exists for determining whether
any group is a racial group and that the quesgstsrprimarily on local perceptions. In the OPTS th
study finds that ‘Jewish’ and ‘Palestinian’ idegtit are socially constructed as groups distingdishe
by ancestry or descent as well as nationality,ietfynand religion. On this basis, the study comuigs
that Israeli Jews and Palestinian Arabs can beidemesl ‘racial groups’ for the purposes of the
definition of apartheid in international law.

In examining Israel’s practices under the prisrthef Apartheid Convention, this study also recalls
the system of apartheid as it was practiced int8airtica because those practices illustrate the
concerns and intentions of the drafters of the fgad Convention. It must be clear, however, that
practices in South Africa are not the test or bematk for a finding of apartheid elsewhere, as the
principal instrument which provides this test lieshe terms of the Apartheid Convention itself.

By examining Israel’s practices in the light of B¢ 2 of the Apartheid Convention, this study
concludes that Israel has introduced a systemantlagid in the OPT. In regard to each ‘inhuman act’
listed in Article 2, the study has found the foliag:

0 Article 2(a) regarding the denial of the right ife land liberty of person is satisfied by Israeli
measures to repress Palestinian dissent againstth@ation and its system of domination.
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Israel's policies and practices include murdethenform of extrajudicial killings; torture and
other cruel, inhuman or degrading treatment orgiunent of detainees; a military court system
that falls far short of international standardsfaor trial; and arbitrary arrest and detention of
Palestinians, including administrative detentiopased without charge or trial and lacking
adequate judicial review. All of these practices discriminatory in that Palestinians are subject
to legal systems and courts which apply standardsidence and procedure that are different
from those applied to Jewish settlers living theT@iad that result in harsher penalties for
Palestinians.

0 Article 2(b) regarding ‘the deliberate imposition a racial group or groups of living conditions
calculated to cause its or their physical destondin whole or in part’ is not satisfied, as the
Israel’s policies and practices in the OPT arefawnd to have the intent of causing the physical
destruction of the Palestinian people. Policiesadfective punishment that entail grave
consequences for life and health, such as closuEssed on the Gaza Strip that limit or
eliminate Palestinian access to essential healthazad medicine, fuel, and adequate nutrition,
and Israeli military attacks that inflict high digin casualties, are serious violations of interna-
tional humanitarian and human rights law but domeet the threshold required by this provision
regarding the OPT as a whole.

0 Atrticle 2(c) regarding measures calculated to pneaeracial group from participation in the
political, social, economic and cultural life okthountry and to prevent the full development of a
group through the denial of basic human rightsfaeeddoms is satisfied on several counts:

0] Restrictions on the Palestinian right to freedormolvement are endemic in the West
Bank, stemming from Israel's control of checkpoantsl crossings, impediments created
by the Wall and its crossing points, a matrix giegate roads, and obstructive and all-
encompassing permit and ID systems that applyystidPalestinians. Palestinians living
in the West Bank and Gaza Strip are not alloweddit the other territory and are not
allowed to enter East Jerusalem with a pass.

(i) The right of Palestinians to choose their own plafcesidence within their territory is
severely curtailed by systematic administrativérigsons on Palestinian residency and
building in East Jerusalem, by discriminatory l&gien that operates to prevent
Palestinian spouses from living together on théshafsvhich part of the OPT they
originate from, and by the strictures of the peramitl ID systems.

(iir) Palestinians are denied their right to leave ahdmeo their country. Palestinian refugees
displaced in 1948 from the territory now insidealdrwho are living in the OPT
(approximately 1.8 million people including descents$) are not allowed to return to
their former places of residence. Similarly, hunidref thousands of Palestinians
displaced to surrounding states from the West BantkGaza Strip in 1967 have been
prevented from returning to the OPT. Palestinidngees displaced in 1948 to
surrounding states (approximately 4.5 million) aog allowed to return to either Israel or
the OPT. Palestinian residents of the OPT mustokteaeli permission to leave the
territory. In the Gaza Strip, especially since 200& permission is almost completely
denied, even for educational or medical purposeltidal activists and human rights
defenders are often subject to arbitrary and unddfitravel bans', while many
Palestinians who travelled and lived abroad foiiress or personal reasons have had
their residence IDs revoked and been prohibitech freturning.

(iv) Israel denies Palestinians in the OPT their rigta hationality by denying Palestinian
refugees from inside the Green Line their rightetfirn, residence, and citizenship in the
State (Israel) governing the land of their birrakl's policies in the OPT also effectively
deny Palestinians their right to a nationality tgtoucting the exercise of the Palestinian
right to self-determination through the formatidradPalestinian State in the West Bank
(including East Jerusalem) and Gaza Strip.



(v)

(Vi)
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)
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Palestinians are restricted in their right to wahkpugh Israeli policies that severely
curtail Palestinian agriculture and industry in @®T, restrict exports and imports, and
impose pervasive obstacles to internal movementri@air access to agricultural land
and travel for employment and business. Althoughésly significant, Palestinian
access to work inside Israel has been almost coetpleut off in recent years by
prevailing closure policies and is now negligidtalestinian unemployment in the OPT
as a whole has reached almost 50 percent.

Palestinian trade unions exist but are not recegy the Israeli government or by the
Histadrut (the main Israeli trade union) and cargffgctively represent Palestinians
working for Israeli employers and businesses. Algtothese workers are required to pay
dues to the Histadrut, it does not represent thirests and concerns, and Palestinians
have no voice in formulating Histadrut policiesld3&inian unions are also prohibited
from functioning in Israeli settlements in the ORfere Palestinians work in

construction and other sectors.

The right of Palestinians to education is not imeddirectly by Israeli policy, as Israel
does not operate the school system in the OPTedudation is severely impeded by
military rule. Israeli military actions have incled extensive school closures, direct
attacks on schools, severe restrictions on moveraadtarrests and detention of teachers
and students. Israel's denial of exit permits ha@vgnted hundreds of students in the
Gaza Strip from continuing their education abrdaidcrimination in relation to

education is striking in East Jerusalem. A segezhjathool system operates in the West
Bank as Palestinians are not allowed to attendrgovent-funded schools in Jewish
settlements.

The right of Palestinians to freedom of opinion argression is greatly restricted
through censorship laws enforced by the militartharities and endorsed by the High
Court of Justice. Since 2001, the Israeli GoverrirReass Office has greatly limited
Palestinian press accreditation. Journalists ay@ady restricted from entering the Gaza
Strip and Palestinian journalists suffer from paigeof harassment, detention,
confiscation of materials, and even killing.

Palestinians’ right to freedom of peaceful asseraloly association is impeded through
military orders. Military legislation bans publiatherings of ten or more persons without
a permit from the Israeli military commander. Ndolent demonstrations are regularly
suppressed by the Israeli army with live ammunijtiobber-coated steel bullets, tear gas,
improper use of projectiles such as tear gas @njsand participants are arrested. Most
Palestinian political parties have been declaledal and institutions associated with
those parties, such as charities and cultural gaons, are regularly subjected to
closure and attack.

The prevention of full development in the OPT aadipipation of Palestinians in
political, economic, social and cultural life is stgtarkly demonstrated by the effects of
Israel's ongoing siege and regular large-scaleéamyjliattacks on the Gaza Strip. Although
denied by Israel, the population of the Gaza S$rgxperiencing an on-going severe
humanitarian crisis.

0 Article 2(d), which relates to division of the pdgtion along racial lines, has three elements, two
of which are satisfied:

(i)

Israel has divided the West Bank into reservesaatans in which residence and entry is
determined by each individual's group identity. iigrity one group into the zone of the
other group is prohibited without a permit. The Waad its infrastructure of gates and
permanent checkpoints suggest a policy permanentlivide the West Bank into racial
cantons. Israeli government ministries, the Worilsthist Organisation and other Jewish-
national institutions operating as authorised agsnaf the State plan, fund and
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implement construction of the West Bank settlemeant$ their infrastructure for
exclusively Jewish use.

(i)  Article 2(d) is not satisfied regarding a prohibition mixed marriages between Jews and
Palestinians. The proscription of civil marriagdsraeli law and the authority of
religious courts in matters of marriage and divpomeipled with restrictions on where
Jews and Palestinians can live in the OPT, prewsajuar practical obstacles to any
potential mixed marriage but do not constituterantd prohibition.

(iii) Israel has extensively appropriated Palestiniad larthe OPT for exclusively Jewish
use. Private Palestinian land comprises about B&peof the land unlawfully
appropriated for Jewish settlement in the West B&n&sently, 38 percent of the West
Bank is completely closed to Palestinian use, sigimificant restrictions on access to
much of the rest of it.

0 Article 2(e) relating to the exploitation of labagrtoday not significantly satisfied, as Israe$ ha
raised barriers to Palestinian employment insideelssince the 1990s and Palestinian labour is
now used extensively only in the construction aendises sectors of Jewish-Israeli settlements in
the OPT. Otherwise, exploitation of labour has regaced by practices that fall under Article
2(c) regarding the denial of the right to work.

0 Arrest, imprisonment, travel bans and the targatingalestinian parliamentarians, national
political leaders and human rights defenders, dlsas¢he closing down of related organisations
by Israel, represent persecution for oppositioth&osystem of Israeli domination in the OPT,
within the meaning of Article 2(f).

In sum, Israel appears clearly to be implementimj sustaining policies intended to maintain its
domination over Palestinians in the OPT and to megspopposition of any form to those policies.

The comparative analyses of South African apartheadtices threaded throughout the analysis of
apartheid in Chapter 5 is there to illuminate, eatihan define, the meaning of apartheid, and there
are certainly differences between apartheid as# applied in South Africa and Israel’s policied an
practices in the OPT. Nonetheless, it is signifi¢hat the two systems can be defined by similar
dominant features.

A troika of key laws underpinned the South Africgrartheid regime—the Population Registration
Act 1950, the Group Areas Act 1950, and the Passtaand established its three principal features
or pillars. The first pillar was formally to demate the population of South Africa into racial goeu
through the Population Registration Act (1950)amddcord superior rights, privileges and services t
the white racial group: for example, through Batu Building Workers Act of 1951he Bantu
Education Act of 1953 and the Separate AmenitiegsohA&953. This pillar consolidated earlier
discriminatory laws into a pervasive system ofitnibnalised racial discrimination, which prevetite
the enjoyment of basic human rights by non-whitetB@fricans based on their racial identity as
established by the Population Registration Act.

The second pillar was to segregate the populatimndifferent geographic areas, which were
allocated by law to different racial groups, anstriet passage by members of any group into thee are
allocated to other groups, thus preventing anyamdritetween groups that might ultimately
compromise white supremacy. This strategy was ddfby the Group Areas Act of 1950 and the
Pass Laws—which included the Native Laws Amendndeniof 1952 and the Natives (Abolition of
Passes and Co-ordination of Documents) Act of 1982well as the Natives (Urban Areas)
Amendment Act 1955, the Bantu (Urban Areas) Codatibn Act 194%nd the Coloured Persons
Communal Reserves Act 1961

This separation constituted the basis for the pddibelled ‘grand apartheid’ by its South African
architects, which provided for the establishmeritHaimelands’ or ‘Bantustans’ into which
denationalised black South Africans were transteamd forced to reside, in order to allow the white
minority to deny them the enjoyment of any politidghts in, and preserve white supremacy over,
the majority of the territory of South Africa. Atbigh the Homelands were represented by the South
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African government as offering black South Africahe promise of complete independence in
distinct nation-States, and thus satisfying thigintrto self-determination, the Homelands were not
recognised by either the African National Congm@sthe international community and were
condemned by UN resolutions as violations of baiht® Africa’s territorial integrity and of the righ

of the African people of South Africa as a wholes&f-determination. Having divided the population
into distinct racial groups, and dictated whichugr® could live and move where, South Africa’s
apartheid policies were buttressed by a third pidlamatrix of draconian ‘security’ laws and podsi

that were employed to suppress any oppositiondadgime and to reinforce the system of racial
domination, by providing for administrative detemtj torture, censorship, banning, and assassination

Israel's practices in the OPT can be defined bystrae three ‘pillars’ of apartheid. The first pilla
derives from Israeli laws and policies that estblewish identity for purposes of law and afford a
preferential legal status and material benefit¥etwos over non-Jews. The product of this in the GPT
an institutionalised system that privileges Jevsisttlers and discriminates against Palestiniarte@n
basis of the inferior status afforded to non-Jewsshbael. At the root of this system are Israel’'s
citizenship laws, whereby group identity is theymary factor in determining questions involving the
acquisition of Israeli citizenship. The 1950 LawRsturn defines who is a Jew for purposes of the
law and allows every Jew to immigrate to Isradhar OPT. The 1952 Citizenship Law then grants
automatic citizenship to people who immigrate urttlerLaw of Return, while erecting
insurmountable obstacles to citizenship for Paiesti refugees. Israeli law conveying special
standing to Jewish identity is then applied exémaitorially to extend preferential legal statusian
material privileges to Jewish settlers in the ORd #us discriminate against Palestinians. The
review of Israel's practices under Article 2 of theartheid Convention provides abundant evidence
of discrimination against Palestinians that flowani that inferior status, in realms such as thetrig
leave and return to one’s country, freedom of mayenand residence, and access to land. The 2003
Citizenship and Entry into Israel Law banning P@atégn family unification is a further example of
legislation that confers benefits to Jews over Ralans and illustrates the adverse impact ofrigvi
the status of Palestinian Arab. The disparity iw libe two groups are treated by Israel is highkght
through the application of a harsher set of lawg different courts for Palestinians in the OPT than
for Jewish settlers, as well as through the resgins imposed by the permit and ID systems.

The second pillar is reflected in Israel’'s grantigyato fragment the OPT for the purposes of
segregation and domination. This policy is evidenog Israel's extensive appropriation of
Palestinian land, which continues to shrink thettial space available to Palestinians; the héiane
closure and isolation of the Gaza Strip from thet of the OPT; the deliberate severing of East
Jerusalem from the rest of the West Bank; and pipeapriation and construction policies serving to
carve up the West Bank into an intricate and wailldged network of connected settlements for
Jewish-Israelis and an archipelago of besiegethanetontiguous enclaves for Palestinians. That
these measures are intended to segregate the popwabng racial lines in violation of Article 2(d
of the Apartheid Convention is clear from the Visitveb of walls, separate roads, and checkpoints,
and the invisible web of permit and ID systemst titambine to ensure that Palestinians remain
confined to the reserves designated for them wéibeli Jews are prohibited from entering those
reserves but enjoy freedom of movement throughwitést of the Palestinian territory.

Whether the confinement of Palestinians to certeserves or enclaves within the OPT is analogous
to South African ‘grand apartheid’ in the furthense that Israel intends Palestinian rights ulefgat
to be met by the creation of a State in parts ®QFT whose rationale is based on racial segregatio
engages political questions beyond the scope atitbchef this study. Within the scope of this study
is that, much as the same restrictions functionexpartheid South Africa, the policy of geographic
fragmentation has the effect of crushing Palestisiacio-economic life, securing Palestinian
vulnerability to Israeli economic dominance, ananforcing a rigid segregation of Palestinian and
Jewish populations. The fragmentation of the tariat integrity of a self-determination unit foreth
purposes of racial segregation and dominationakipited by international law.

The third pillar upon which Israel’'s system of apard in the OPT rests is its ‘security’ laws and
policies. The extrajudicial killing, torture anduel, inhuman or degrading treatment and arbitrary
arrest and imprisonment of Palestinians, as desttimder the rubric of Article 2(a) of the Aparthei
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Convention, are all justified by Israel on the pxetof security. These policies are State-sanctione
and often approved by the Israeli judicial systand supported by an oppressive code of military
laws and a system of improperly constituted myiteourts. Additionally, this study finds that Isfae
invocation of 'security' to validate sweeping resions on Palestinian freedom of opinion,
expression, assembly, association and movemenbt&opurports to mask a true underlying intent
to suppress dissent to its system of dominatioth tla@reby maintain control over Palestinians as a
group. This study does not contend that Israesisd about security are by definition lacking in
merit; however, Israel's invocation of 'securip/\alidate severe policies and disproportionate
practices toward the Palestinians often masksntfeat to suppress Palestinian opposition to a syste
of domination by one racial group over another.

Thus, while the individual practices listed in thygartheid Convention do not in themselves define
apartheid, these practices do not occur in the @RIvacuum, but are integrated and complementary
elements of an institutionalised and oppressiveesy®f Israeli domination and oppression over
Palestinians as a group; that is, a system of lagidrt

In summary, this study finds that Jewish and Pialest identities function as racial identities et
sense provided by ICERD, the Apartheid Conventaor the jurisprudence of the International
Criminal Tribunals for Rwanda and the former Yuges. Israel’'s status as a ‘Jewish State’ is
inscribed in its Basic Law and it has develope@l@md institutional mechanisms by which the State
seeks to ensure its enduring Jewish charactereTlaes and institutions are channelled into the OPT
to convey privileges to Jewish settlers and disathge Palestinians on the basis of their respective
group identities. This domination is associated@pally with transferring control over land in the
OPT to exclusively Jewish use, thus also alterfregdemographic status of the territory. This
discriminatory treatment cannot be explained ousgd on grounds of citizenship, both because it
goes beyond what is permitted by ICERD and becaerain provisions in Israeli civil and military
law provide that Jews present in the OPT who ateitizens of Israel also enjoy privileges conférre
on Jewish-Israeli citizens in the OPT by virtuédefng Jews. Consequently, this study finds that the
State of Israel exercises control in the OPT wihpgurpose of maintaining a system of domination
by Jews over Palestinians and that this systentiaates a breach of the prohibition of apartheid.

F. Implications and Recommendations

International law is inherently biased towardsghatection of State interests. Although the
Palestinian people has some international stattesulse of its entitlement to self-determination, the
remedies available to it on the international splaae limited, and principally lie in recourse to
human rights bodies in attempts to ensure thastailen rights are respected. This relative absence
of remedies available to the right-bearer doeshmtever, have the consequence that Israel’s
obligations are lessened or extinguished. The asrarh that Israel has breached the international
legal prohibitions of apartheid and colonialisnthie OPT suggests that the occupation itself igalle
on these grounds. The legal consequences of timelilegs are grave and entail obligations not
merely for Israel but also for the internationafrcounity as a whole.

Israel bears the primary responsibility for remedythe illegal situation it has created. In thetfir
place, it has the duty to cease its unlawful atgtiand dismantle the structures and institutions of
colonialism and apartheid that it has createdeldsaadditionally required by international law to
implement duties of reparation, compensation atidfaation in order to wipe out the consequences
of its unlawful acts. But above all, in common waétth States, whether acting singly or through the
agency of inter-governmental organisations, Ishaslthe duty to promote the Palestinian people’s
exercise of its right of self-determination in ardeat it might freely determine its political atat
freely pursue its own economic policy and social eultural development.

The realisation of self-determination and the pitluin on apartheid are peremptory norms of
international law from which no derogation is pedted. Both express core values of international
public policy and generate obligations for theringgional community as a whole. These obligations
adhere to individual States and the intergovernal@mganisations through which they act
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collectively. Breaches of peremptory norms, whitvolve a gross or systematic failure by the
responsible State to fulfil the obligations theywse, generate derivative obligations for States an
intergovernmental organisations of cooperationastention.

States, and intergovernmental organisations, naggierate to end any and all serious breaches of
peremptory norms. The obligation of cooperationosga upon States may be pursued through
intergovernmental organisations, such as the Umtaibns, should States decide that this is
appropriate, but must also be pursued outside trggmisations by way of inter-State diplomatic
measures. One possible mechanism is that Stategwwdse the international responsibility of Israel
to call it to account for its violations of the pemptory prohibitions of colonialism and apartheid.
States have a legal interest in ensuring that ate ®ireaches these norms, and accordingly allsState
have the legal capacity to invoke Israel’s resgaliisi. Above all, however, all States and
intergovernmental organisations have the duty onate the Palestinian people’s exercise of itstrigh
of self-determination in order that it might freelgtermine its political status and economic policy

The duty of abstention has two elements: States nmisecognise as lawful situations created by
serious breaches of peremptory norms nor rendesraadsistance in maintaining that situation. In
particular, States must not recognise Israel’'s e of East Jerusalem or its attempt to acquire
territory in the West Bank through the consolidatas settlements, nor may they bolster the latter’s
economic viability. Should any State fail to fultit duty of abstention then it risks becoming
complicit in Israel’s internationally wrongful a¢ind thus independently engaging its own
responsibility, with all the legal consequencesepiaration that this entails.

In short, for States the legal consequences oélisrreach of the peremptory norms prohibiting
colonialism and apartheid are clear. When facet aerious breach of an obligation arising under a
peremptory norm, all States have the duty not¢ogrise this situation as lawful and have the duty
not to aid or assist the maintenance of this sidnafurther, all States must co-operate to briig) t
situation to an end. If a State fails to fulfil #eeduties, axiomatically it commits an internatibna
wrongful act. If a State aids or assists anothateSh maintaining that unlawful situation, knowiihg

to be unlawful, then it becomes complicit in itsonission and itself commits an internationally
wrongful act.

States cannot evade these obligations throughcth&f aombination. They cannot claim that the
proper route for the discharge of these obligatist®mbined action through an intergovernmental
organisation and that if it fails to act then thadlividual obligations of cooperation and abstemti
are extinguished. That is, States cannot evadeittternational obligations by hiding behind the
independent personality of an international orgatioes of which they are members.

Moreover, like States, intergovernmental organisetithemselves bear responsibility for their astion
under international law. Obligatioesga omnegenerated by a breach of a peremptory norm of
international law are imposed on the internati@mmhmunity as a whole and are thus imposed
equally on intergovernmental organisations as aglbtates. As the International Court of Justice
stated in the.egal consequences of the construction of a wadkctupied Palestinian territory
advisory opinion, the United Nations bears a speegponsibility for the resolution of the Israel-
Palestine conflict.

While both States and intergovernmental organisati@ve a degree of discretion in determining
how they may implement their duties of cooperatiod abstention, the authors of this study agree
with Professor Dugard’s suggestion that the pararseif these duties might best be delineated by
seeking advice from the International Court of ibestAccordingly we respectfully suggest that, in
accordance with Article 96 of the Charter of thatelsh Nations and pursuant to Article 65 of the
Statute of the International Court of Justice, dvisory opinion be urgently requested on the
following question:

Do the policies and practices of Israel within @ecupied Palestinian Territories violate the
norms prohibiting apartheid and colonialism; ahgpoi what are the legal consequences arising
from Israel’s policies and practices, considerimg tules and principles of international law,
including the International Convention on the Ehation of all forms of Racial
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Discrimination, the International Convention on Swppression and Punishment of the Crime
of Apartheid, the Declaration on the Granting afdpendence to Colonial Countries and
Peoples, UN General Assembly Resolution 1514 (1968)Fourth Geneva Convention of
1949, and other relevant Security Council and Garessembly resolutions?
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Chapter |
The Question and Its Framework:
Sources of Law and Key Concepts

A. Framing the Question under International Law

In his 29 January 2007 report as UN Special Rappodn the human rights situation in the
Palestinian territories occupied by Israel (heedPT’) since 1967, John Dugard raised a
fundamental question for the United Nations Gen&sslembly:

The international community has identified thregimees as inimical to human rights -
colonialism, apartheid and foreign occupation.dkigclearly in military occupation of the
OPT. At the same time, elements of the occupatmstitute forms of colonialism and of
apartheid, which are contrary to international I&vhat are the legal consequences of a
regime of prolonged occupation with features oboa@lism and apartheid for the occupied
people, the occupying Power and third States?slaggested that this question might
appropriately be put to the International Courfwdtice for a further advisory opinion.

This report considers whether that the UN Genesslefbly has grounds for requesting the
International Court of Justice (ICJ) to issue sacladvisory opinion. It further considers what
implications a finding of colonialism or aparthergy have for the international community.

The ICJ has, in the past, ruled on the questiarefjime’s legality: notably, regarding South
Africa’s occupation of Namibia. In the last of faalvisory opinions issued between 1950 and £971,
the Court addressed the legality of South Africatstinued presence in Namibia (in violation of a UN
Security Council resolution calling for its withaval) and was effectively charged with adjudicating
on the overall nature of the South African regimé&lamibia. Having considered South Africa’s
policy of establishing and enforcing apartheid snNbia—that is, ‘distinctions, exclusions,
restrictions and limitations exclusively based oougds of race, colour, descent or national oriethn
origin [in] denial of fundamental human rights [angiflagrant violation of the purposes and
principles of the Chartet’—the Court concluded that,

the continued presence of South Africa in Namilaag illegal, South Africa is under
obligation to withdraw its administration from Naa immediately and thus put an end to its
occupation of the Territor¥.

The Court recently dealt with some aspects of Isrpeactices as an Occupying Power in its 2004
advisory opinionLegal consequences of the construction of a walléonupied Palestinian
Territory.5 In this case, however, the Court was asked ®anlone particular action undertaken
within Israel's regime in the OPT, rather thanrib&ure of the regime itself. A request from the

! A/HRC/4/17, 29 January 2007, 3.

2 |nternational Status of South West Afriéalvisory Opinion, 11 July 1950oting Procedure on Questions
relating to Reports and Petitions concerning therifay of South West AfricaAdvisory Opinion, 7 June 1955;
Admissibility of Hearings of Petitioners by the Coittee on South West AfricAdvisory Opinion, 1 July 1956;
Legal Consequences for States of the ContinuedeReesof South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 2767@9Advisory Opinion, 21 June 1971.

% Legal Consequences for States of the ContinuedReesof South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 2767M9Advisory Opinion, 21 June 1971, at para. 131.

* Ibid, at para. 133.

® Legality of the Construction of a Wall in the OcimgpPalestinian TerritoriesAdvisory Opinion, ICJ Rep,
2004, 136. All documents of the International GafirJustice and the Permanent Court of Internatidostice
cited in this report are available onlinenatw.icj-cij.org.
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General Assembly to the Court for a further adyiszpinion as to whether Israel’s prolonged
occupation of the OPT has assumed characterigatdteach the international legal prohibitions on
colonialism and apartheid would require the Cooidgine on the legality and legal implications of
Israel’s continuing occupation of the OPT.

Belligerent occupation in itself is not an unlawséituation. It is acknowledged and accepted as a
possible consequence of armed conflict. Howevégrmational humanitarian law—especially as set
forth in the 1907 Hague Convention IV Respectirglthws and Customs of War on Land
(henceforth ‘the Hague Regulations’) and the FoG#meva Convention of 1949 relative to the
Protection of Civilian Persons in Time of War (hefweth ‘Fourth Geneva Convention’)—
presupposed that occupation is a temporary stat#aofs that will naturally draw to a close afthe
cessation of hostilities or at the latest uponcitreclusion of a peace agreement. Any other outasme
precluded by the norms of international law thathisit the annexation or acquisition of territoly a
result of the use of force. The legal nature oélligerent occupation that has lasted four decades
therefore must come into question and call forvéere of the intentions of the Occupying Power.

Such a review must move beyond previous analysesadl's occupation of the Palestinian
territories that have tended toward a ‘habitualifoon specific actions undertaken within the
occupation, as distinct from the nature of the pation as a normative regim%The Special
Rapporteur’'s comments impel a more holistic leggiraach to assess the cumulative effect of four
decades of belligerent occupation by Israel. migaar, this situation is examined through thesles
of two elements of international law—the prohibisoof colonialism and apartheid—to ascertain
whether the occupation is unlawful on these grounds

B. Scope of the Study

This report considers whether Israel’s belligelmdupation of the OPT since June 1967 contains
elements of colonialism and apartheid and is adegtgillegal on those groundsThis approach
guides the report’s scope in two ways: (1) it dogsaddress questions of individual criminal
responsibility or culpability for the practicesaartheid; and (2) evidence is confined to Israeli
practices within the OPT and to the period after67 war during which those territories came
under military occupation. Engaging in colonialgiree is not a crime attracting individual criminal
responsibility under international law but is exalely a matter concerning the responsibility of
States for internationally wrongful acts. This stedindings of colonialism and apartheid do not
affect claims that Israel’'s occupation is unlawdalother grounds.

1. State versus Individual Responsibility

This study makes no attempt to discover factualende that would tie specific individuals to
criminal offences that arise under the rubric créipeid. This would require demonstrating that
specific facts are present that constitute the goindf a criminal offence (th&ctus reuyand also,
crucially, that the accused acted with the regeiisiental state (thmens reawhich renders that
conduct criminal. Thenens reas an element beyond the simple demonstration #saa matter of
fact, a breach of the law has occurf@hd must be proved in relation to every individaet alleged

® Orna Ben-Naftali, Aeyal M Gross & Keren Michadliegal Occupation: Framing the Occupied Palestini
Territory' (2005) 238Berkeley Journal of International Law51 at 552.

Although this report is concerned with the legatifysrael’s practices in the OPT, the obligatidrao
Occupying Power to withdraw from occupied territ@yot dependent on a finding of illegality. Thisl U
Security Council has called on Occupying Powensitbdraw from the OPT without declaring their prese
illegal: for example, regarding Israel's occupatadrthe OPT (SC Res. 242 of 22 November 1967 an®&C
338 of 22 October 1973), Irag’s occupation of Kuw&iC Res. 660 of 2 August 1990) and Indonesia’s
occupation of East Timor (SC Res. 384 of 22 Decerib@5).

8 For a discussion of thaens reaequired under the Rome Statute of the Internati@iminal Court in order
that an accused may be convicted of the crime aftpid see, for example, R. S. Lee (ethg International
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to be criminal. That project would require morertlitlemonstrating that Israel’s practices in its
administration of the OPT constitute the crime pdiheid. There is a fundamental difference
between establishing that a rule of internatioaal has been breached,—which may, in certain
circumstances, render an individual liable to pcaen—and establishing that an international crime
has been committed.

Rather, those practices that are identified astitotisg the crime of apartheid in the Apartheid
Convention are used here to structure an assessim@htther Israel’s acts, policies and practices i
the OPT constitute a breach of the peremptory r@nohibiting apartheid, which as a result gives rise
to State responsibility. State responsibility éstimer criminal nor civil as these are conceived in
domestic legal systems. At its core, a findingtdte responsibility simply records that the
delinquent State has committed a breach of gemggahational law that binds all States or of a
specific legal obligation which binds two or mor&at®s. If it were found that Israel’s practices
amount to apartheid, then individual criminal resgbility could arise consequentially. This is
consonant with the approach adopted by the Souibaif Truth and Reconciliation Commission
regarding the impaosition of criminal responsibilitlgposed on individuals for acts which amounted to
the crime against humanity of apartheid.

It is generally recognised that the prohibitionapértheid and racial discrimination have perenyptor
status. A peremptory norm of general internatideal orius cogensule, is defined in Article 53 of
the 1969 Vienna Convention on the Law of Treatea aule which is ‘accepted and recognised by
the international community of States as a whola asrm from which no derogation is permitted and
which can be modified only by a subsequent norigeoferal international law having the same
character’. Obligations imposed on States by ppterm norms necessarily affect the vital interests
of the international community as a whole. Aniinggional wrongful act which amounts to a serious
breach of an obligation arising under a perempbaryn imposes on all States remedial duties which
do not arise in relation to other internationallsomgful acts. Thus the International Law Commission
in its commentary regarding its 208iticles on the Responsibility of States for In&gonally

Wrongful Acts which codified the rules of international law otat® responsibility’ referred
expressly to Article 53 of the 1969 Vienna Convemton the Law of Treaties, and noted that

Criminal Court: Elements of Crimes and Rules ofd@dure and Evidengérdsley, NY|: Transnational
Publishers, 2001), pp.105-106. It should be redathat Israel is not a party to the Statute ofitiernational
Criminal Court, and that its practice is therefordy illustrative of the need fonens rean the commission of
the crime of apartheid.

° 2001 International Law Commission, Articles on Responsibility of States for Internationally Wrdulg
Acts, Article 40: ‘This Chapter applies to the mm&tional responsibility which is entailed by aises breach
by a State of an obligation arising under a peremyptorm of international law. A breach of suchafatigation
is serious if it involves a gross or systematitufa by the responsible State to fulfil the obligat’

9 The 2001 Articles were approved, without votettiy General Assembly in resolution 56/83 (12 Deeamb
2001), operative paragraph 3 of which providddikes notef the articles on the responsibility of States fo
internationally wrongful acts, presented by theidnational Law Commission, the text of which is exed to
the present resolution, and commends them to taetin of Governments without prejudice to thestioa of
their future adoption or other appropriate actidris followed the recommendation of the InterradildLaw
Commission that the General Assembly take noteeftrticles and subsequently decide whether to@oaa
diplomatic conference with a view to conclude avegnion on State responsibility—see InternatioreaL
CommissionReport on the work of its Fifty-Third sessi@iN Doc.A/56/10 (2001), , 38-41 and 42, paras.B1-6
and 72-73; and also James Crawfdrde International Law Commission’s Articles on 8taesponsibility:
Introduction, Text and Commentarjg€ambridge: Cambridge University Press, 2002),58-60. In 2004, the
General Assembly reconsidered this matter, andldddo defer its decision—see J. Crawford and Bs@h,
‘The continuing debate on a UN Convention on SResponsibility’ (2005) 54nternational and Comparative
Law Quarterly959. The General Assembly has since adopted tesolb2/61 (8 January 2008), UN
Doc.A/RES/62/61, in which it, once again, commentiedArticles to the attention of States ‘withougjpdice
to the question of their future adoption or othgprapriate action’ (operative paragraph 1), antlithed on the
provisional agenda of its sixty-fifth session calesation of whether a convention should be adomtedther
appropriate action be taken, on the basis of thiel&s (operative paragraph 4). See also D. Céftie ILC
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there also seems to be widespread agreement \ueh examples listed in the Commission’s
commentary to Article 53, viz, prohibitions agaisivery and the slave trade, genocide, and
racial discrimination and apartheid. These prastitave been prohibited in widely ratified
international treaties and conventions admitting@exception. There was general
agreement among governments as to the peremptargatbr of these prohibitions at the
Vienna Conference.

The remedies available to all States for the bredehperemptory norm of international law under
the law of State responsibility include: immediaéssation of the unlawful act if it is continuing;
making assurances and guarantees of non-repéfitonumstances so require; satisfaction; and full
reparation for material and moral damage causetidinternationally wrongful act. Further,

Article 41 of the 2001 Articles on the Responsilibf States for Internationally Wrongful Acts
imposes additional duties on all States when theyaced with a serious breach of an obligation
arising under a peremptory norm of internationad. Ial he legal consequences for third States faced
with such a situation are considered in detail ha@er 6.

2. Scope of Empirical Evidence

The scope of Israeli practices considered in gp®rt was confined from the outset in two ways.
First, reflecting the present concern with the liggaf Israel’s occupation, it was confined to
reviewing Israeli law and practices in the Gaz#pSEast Jerusalem and the West Bank, territories
that Israel occupied in June 1967 and that lie beybe ceasefire lines delineated in Israel's 1949
Armistice Agreements with Egypt and Jordan. Isrpelicy in the Golan Heights, although also
captured and occupied by Israel in 1967, was erddibm this study because the Golan was not a
part of Mandate Palestine and so fell outside tiopes of the Special Rapporteur’s 2007 report to
which this study responds. Israeli law and Staéefes inside the 1949 ceasefire lines were also
excluded because the present concern is with ¢jadithe of Israel’s occupation and accordingly with
Israel's practices in territories of Mandate Patesthat are internationally recognised as beirld he
under belligerent occupation.

This study found, however, that geographical exchsdid not operate neatly. For example, it was
found that Israeli policy is to extend Israeli Bakaw and other civil law to Jewish settlers in the
OPT. The High Court of the State of Israel alsafieases from Palestinians living in the OPT.
Hence Israeli Basic Law and relevant civil lawwasl as High Court decisions, are discussed where
relevant.

Evidence is further confined to Israeli laws, p@écand practices imposed after the June 1967 war
when Israel’'s military occupation of the OPT begaith references to earlier history only to the
extent necessary to clarify essential legal questi®his is not to imply that events and policy
statements prior to 1967 are not relevant to aofesblonialism and apartheid, but only reflects
concern that history and its historiography notrelt from consideration of Israeli policies and
practices in light of relevant international hurmaghts and humanitarian law. Data and analysis
pertaining to the post-1967 period is indeed cargid here to be sufficient to test for regimes of
colonialism and apartheid, drawing on relevantrimsents of international law.

Empirical evidence in this study is assembled ftdmited Nations organs, human rights organisations
and other reputable authorities that have docurdeartd analysed Israeli practices and policiesen th
OPT from the perspective of human rights law anerimational humanitarian law.

Articles on State responsibility: the paradoxiahtionship between form and authority’ (2002)/A6erican
Journal of International LavB57.

1 See Articles 30, 31, 34 and 41 of the Internatibasv Commission’s Articles on the ResponsibilifySiates
for Internationally Wrongful Acts: for commentaigge C. Tams, ‘Do serious breaches give rise tepagific
obligations of the responsible State?’ (2002ELBopean Journal of International Lali61.
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C. International Law in Occupied Territory

Determining whether Israel’s practices in the Odabh the prohibitions of colonialism and
apartheid is made here within the legal framewedutating situations of belligerent occupation
provided by international humanitarian law andvatg human rights law. International laws and
norms relevant to a situation of belligerent occigmainclude laws on the use of force, internatlona
humanitarian law, international human rights land aternational criminal law, in addition to
commentary and case law regarding the applicafiomernational law in occupied territories.

The primary legal framework regulating a situatidrbelligerent occupation isternational
humanitarian law(known also as the laws of armed conflict or #hed of war). Especially important
here are those laws regulating the relations @eeupying Power with the inhabitants of occupied
territory: especially, the 1907 Hague Regulatiomd tne 1949 Fourth Geneva Convention of 1949.
Here it is useful to consider the meaning of ‘lgetient occupation’ and to outline the general
protections provided by international humanitatam. It is important also to clarify that the
application of international humanitarian law tpaticular context does not displace the applicatio
of human rights law.

International human rights lawncluding prohibitions of colonialism and apaithes also applicable
in situations of belligerent occupation, as diseddselow. The prohibition of colonialism is
expressed most directly in the United Nations Dretian on the Granting of Independence to
Colonial Countries and Peoples (1960). The prabibibf apartheid was introduced in the
International Convention on the Elimination of &lbrms of Racial Discrimination (1963), as
affirmed by the Convention on the Suppression amddhment of the Crime of Apartheid (1973).
Discussed in more detail in Chapters 4 and 5, timsteiments are also outlined below to clarifyithe
configuration within human rights law.

1. International Humanitarian Law

The underlying normative framework of internatiolad regulating belligerent occupation, and thus
applicable to the OPT, is contained in the 1907udagegulations and the Fourth Geneva Convention
of 1949. The Hague Regulations are annexed tt36& Hague Convention IV respecting the Laws
and Customs of War on Land, to which Israel isanptrty, but they are recognised as forming part of
customary international lavé. In theBeth Elcase (1978), Justice Witkon of the Israeli Highu@ of
Justice agreed that the Hague Regulations 190 &tbarpart of customary international law and was
therefore enforceable in the domestic courts afels?

Israel became a party to the Fourth Geneva Cororenti 6 July 1951. After the June 1967 War,
Israel took the position that the Fourth Genevav@ation was not applicable as a matter of law to
the West Bank, East Jerusalem and Gaza, empldyengnissing reversioner’ and other arguments
examined in Chapter Il. Israel is also not a psotiProtocol | Additional to the Geneva Conventions
(1977), which expanded the definition of an intéioaal armed conflict and codified a number of
fundamental principles governing the conduct ofitibes. Nonetheless, the UN Security Council,
the UN General Assembly and the High Contractingi€%ato the Convention have consistently
affirmed its applicability’ and in 2004, the International Court of Justicanimously affirmed its

12 |n theBeth Elcase (1978): seyyub v. Minister of Defend@978) 33(2) P.D. 113 (English summary in
(1979) 9lsrael Yearbook of Human Rigt387).

seeAyyub v. Minister of Defend@978) 33(2) P.D. 113 (English summary in (197%r@el Yearbook of
Human Right837).

13 Ayyub v. Minister of Defen¢@978) 33 (2) P.D. 113 (English summary its®YHR(1979) 337).

4 See S.C. Resolution 237 of 14 June 1967; S.C.IIR&s80271 of 15 September 1969; and S.C. Resalutio
446 of 22 March 1979. For General Assembly regmiist see, for example, G.A. Resolution 56/60 of 10
December 2001 and G.A. Resolution 58/97 and 9 Deee003. See also Conference of the High Coimigact
Parties to the Fourth Geneva Convention: Declardbddecember 2001) available at:
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applicability in theLegal Consequences of the Construction of a WahenOccupied Palestinian
Territory advisory opinionlsrael is also bound by the provisions of the Rrokd of 1977 that are
established as customary international law, adbas recognised and applied by the Israeli High
Court of Justice. Hence the general definition legdl meaning of belligerent occupation is discdsse
here for reference.

a. Defining ‘Belligerent Occupation’

Belligerent occupation has been described as raitranal period following invasion and preceding
the cessation of hostilities’ which ‘imposes moneimus duties on an Occupying Power than on a
party to an international armed conflict’.Determining the start of an occupation is esaéipta
question of fact® which must be distinguished from invasion:

Invasion is the marching or riding of troops—or flygng of military aircraft—into enemy
country. Occupation is invasion plus taking possesof enemy country for the purpose of
holding it, at any rate temporarily. The differermetween mere invasion and occupation
becomes apparent from the fact that an occupaupetome kind of administration, whereas
the mere invader does .

This distinction flows from the Hague Regulatiowhich has the status of customary international
law'® and provides a definition of occupation upon whiah the whole, the Fourth Geneva
Convention relies:

42. Territory is considered occupied when it isialty placed under the authority of the
hostile army. The occupation extends only to thetéey where such authority has been
established and can be exercised.

http://domino.un.org/UNISPAL.NSF/fd807e46661e3682BA)d00069e€918/8fc4f064b9be5bad85256¢1400722
951!0penDocument.

15.Prosecutor v Naletilic and Martinovic€Case No.IT-98-34-T (2003), 73, para.214, avadlal
www.un.org/icty/naletilic/trialc/judgement/nal-tj08003) www.un.org/icty/naletilic/trialc/judgement/nal-

j030331-e.pdf

16. See A. McNair and A.D. WattsShe Legal Effects of Wg€ambridge: Cambridge University Press, 1966),
pp. 377-378; and G. Schwarzenberdaernational law as Applied by International Cosidnd Tribunals.
Vol. IIl: The Law of Armed Confli¢t.ondon: Stevens & Sons, 1968), p. 324.

17. L. Oppenheiminternational law: a treatise. Vol. II: Disputesawand neutrality(London: Longman,
1952), 7th edn by H. Lauterpacht), p. 434: see Réstepore13Annual Digest of Public International Law
Cases 354 (Supreme Military Tribunal, Italy: 1946855;Disability pension casé0 International Law
Reports400 (Federal Social Court, F. R. Germany: 198808t and G. von GlahiThe Occupation of Enemy
Territory: A Commentary on the Law and PracticéBefligerent OccupatiofiMinneapolis: University of
Minnesota Press, 1957), pp. 28-29. See also bathotive notion of effective control of occupied it@ny.

18. SedProsecutorv. Naletilic and Martinovi¢ available atwww.un.org/icty/naletilic/trialc/judgement/nal-
tj030331-e.pdf73, para.215. The customary nature of the HagugriRtions was declared by the International
Criminal Tribunal at Nuremberg in thgial of German Major War CriminalsCmd. 6964 (1946) 65. The
customary status of the Regulations has since &iemed by various other courts: see, for examipleg
Krupp (US Military Tribunal at Nuremberg), 1&nnual Digest of Public International Law Cast20, 622 (the
Annual Digest was subsequently retitled Internatidraw Reports, which is now the title appliedhe series
as a whole)R. v Finta(Canadian High Court of Justice), B2ernational Law Reportg25 at 439Affo v IDF
Commander in the West Bafikrael High Court), 8&nternational Law Report422 at 163Polyukhovichv.
Commonwealth of Australi§Australian High Court), 9lnternational Law Report$ at 123. See also T.
Meron,Human Rights and Humanitarian Norms as Customary (@xford: Clarendon Press, 1989), pp. 38-
40.

19. The Fourth Geneva Convention comes into operati relation to the civilian population earlibah the
provisions of Section Il of the Hague Regulatievtich deal with belligerent occupation. Articl®bGeneva
Convention IV provides that it applies ‘from thetget of any conflict or occupation mentioned inidle 2.
The International Committee of the Red Cross’ comiangy to Article 6 states that this language wapleged
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43. The authority of the legitimate power havinddnt passed into the hands of the occupant,
the latter shall take all the measures in his pdweestore, and ensure, as far as possible,
public order and safety, while respecting, unldsohtely prevented, the laws in force in the
country.

Thus, in 1949, the US Military Tribunal at Nuremeuled that

an occupation indicates the exercise of governrhanthority to the exclusion of the
established government. This presupposes theudastr of organised resistance and the
establishment of an administration to preservedadorder. To the extent that the
occupant’s control is maintained and that of thvd government eliminated, the area will be
said to be occupied.

b. General Provisions of the Fourth Geneva Coneenti

The Fourth Geneva Convention is supplementary eticgell and Il of the 1907 Hague

Regulation§ and is predominantly geared toward ensuring tbeeption of civilians. While human
rights law applies without discrimination to allgpde in a territory, the provisions of the Fourth
Geneva Convention apply only to those individuat®wualify as ‘protected persons’, specified in
Article 6 as civilians ‘who, at a given moment andiny manner whatsoever, find themselves, in the
case of a conflict or occupation, in the hands Bagay to the conflict or Occupying Power of which
they are not nationals’, excluding nationals oftreor co-belligerent States that maintain dipltma
relations with the Occupying Power.

to indicate that the Convention ‘became applicalslsoon as the first acts of violence were comditidere
frontier incidents may make the Convention applieafor they may be the beginning of a more wideagr
conflict. The Convention should be applied as sa®troops are in foreign territory and in contaith the
civilian population.” Accordingly, the term ‘occafpion’ in Article 6 bears a wider meaning than intidle 42
of the Hague regulations: ‘So far as individuaks emncerned, the application of the Fourth Generavéntion
does not depend upon the existence of a statecopation within the meaning of Article 42 ... Thetations
between the civilian population of a territory a&nabps advancing into that territory, whether figgtor not,
are governed by the present Convention. There istermediate period between what might be terthed
invasion phase and the inauguration of a stableneegf occupation. Even a patrol which penetratis
enemy territory without any intention of stayingtla must respect the Convention in its dealings thie
civilians it meets.’ J. Pictet (edGiommentary to Geneva Convention |V Relative tdtéection of Civilian
Persons in Time of WdfGeneva: ICRC, 1958), pp. 59-60. See also G. Eletiinternational Crimes and the
ad hocTribunals(Oxford: Oxford University Press, 2005), pp. 64-&td International Criminal Tribunal for
the former Yugoslavi®rosecutor v Naletilic and Martinovi@4-75, paras. 219-221, available at:
www.un.org/icty/naletilic/trialc/judgement/nal-tj0331-e.pdf.

20. Trial of Wilhelm List and othergheHostagedrial), VIII Law Reports of Trials of War CriminaBs (1949)
at 55-56. As Benvenisti notes, however, althougbampant has the legal duty to establish an adtrétion in
territory it occupies, today this ‘is the rare epiben rather than the rule’: see Eyal Benvenitie international
law of occupatior( Princeton: Princeton University Press, 1993),45p: also UK Ministry of Defencd,he
Manual of the Law of Armed ConflicOxford: Oxford University Press, 2005), p. 27&rg11(3)(1);
Prosecutor v Tadj Case No.IT-94-1-T (trial judgment, 7 May 199742205, para.584, available at:
www.un.org/icty/tadic/trialc2/judgement/tad-tsj7 080 2-e.pdfandProsecutor v Blaskj Case No. IT-95-14-T
(trial judgment 3 March 2000), p. 51, para.149,late at:www.un.org/icty/blaskic/trialcl/judgement/bla-
tj000303e.pdfThus, in théArmed activities on the territory of the Congase, Judge Kooijmans noted in his
separate opinion: ‘Occupants feel more and moi@edto make use of arrangements where autharsgid
to be exercised by transitional governments orlnelovements or where the occupant simply refraiosf
establishing an administrative systeitmed activities on the territory of the Congoeé3emocratic
Republic of the Congo v Uganda), ICJ Rep, 2005, $&parate opinion of Judge Kooijmans, 306, p.317,
para.4l.

ZLWall Advisory OpinionICJ Rep, 2004, p. 172, para. 89. Section Il eons ‘military authority of the
territory of the hostile state’ and is largely cered with provisions aimed at preserving the tattins and
structure of the state.
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Although this study does not comprehensively revieael’s practices under the Fourth Geneva
Convention, it is the scale of Israel's violatiamighe Fourth Geneva Convention that suggests
different normative regimes in the OPT. In thigped, several of its protections have particular
relevance to this report.

Article 49(6), for example, is especially relevastit prohibits the transfer of the occupied power’
population into occupied territory.Article 53 prohibits destruction by the Occupyiawer of real

or personal property: ‘Any destruction by the Ocgag Power of real or personal property belonging
individually or collectively to private persons, torthe State, or to other public authorities,cor t

social or co-operative organizations, is prohihidept where such destruction is rendered
absolutely necessary by military operatiofifBoth of these provisions are relevant to Isralicies

to establish Jewish civilian settlements in the OPT

Article 27 presupposes a general right of moverfamte civilian population, although this may be
subject to restrictions made necessary by circumstaof war timé? Article 27 also ensures a range
of rights regarding culture and family: ‘Protectggtsons are entitled, in all circumstances, toaesp
for their persons, their honour, their family rightheir religious convictions and practices, dralrt
manners and customs’. The authoritative commerttatiye International Committee of the Red
Cross states that, ‘the obligation to respect fanights, already expressed in Article 46 of theytia
Regulations, is intended to safeguard marriageatesthat community of parents and children with
constitutes a family, ‘the natural and fundamegtalip unit of society”> This protection implies the
right of family members to reside together in thene household or location.

Article 27 also addresses the issue of discrimamattipulating that ‘all protected persons shall b
treated with the same consideration by the Partiggaonflict in whose power they are, without any
adverse distinction based, in particular, on regegion or political opinion’. The same article
provides guarantees for humane treatment and pimiexgainst acts or threats of violence, including
torture. Article 33 prohibits collective punishmeand all measures of intimidation or terrorism.

Other protections require that the Occupying Pa@wmsure adequate sustenance to protected persons,
including water, and access to health care. Agible-56, 59 and 60 stipulate the obligation of the
Occupying Power to ensure the adequate provisitheske necessities including allowing in relief
supplies. Articles 65-68 and Articles 71-78 pr@vidr due process, penal standards and protections
in cases of assigned residence or internment gidejnistrative detention).

22 Article 49(6) states, ‘The Occupying Power shall deport or transfer parts of its own civiliarpptation

into the territory it occupies.’

% The ICRC commentary to the Fourth Geneva Conerribserves that the extension of protection to

public property and to goods owned collectivelyfeices the rules already stipulated in the Hague
Regulations, Article 46 and 56, according to whicdivate property and that of municipalities andnaftitutions
dedicated to charity, religion or education, this and sciences, must be respected; see J. Rdtkt (
Commentary to 1949 Geneva Convention IV relatitbeéd?rotection of Civilian Persons in Time of War
(Geneva: ICRC, 1958), Commentary to Article 53@L.

% The authoritative commentary on the Fourth Ger@wavention by the International Committee of thel Re
Cross notes that: ‘So far as the local populasotoncerned, the freedom of movement of civilighsnemy
nationality may certainly be restricted, or evemperarily suppressed, if circumstances so requitat right is
not, therefore, included among the other absolgtés laid down in the Convention, but that in naywneans
that it is suspended in a general manner. Quitedintrary: the regulations concerning occupatimhthose
concerning civilian aliens in the territory of arBeo the conflict are based on the idea of pesséeedom of
civilians remaining in general unimpaired. The tightherefore a relative one which the Party tdbnflict or
the Occupying Power may restrict or even suspettdwihe limits laid down by the Convention.” Corrmiezry
to Article 27, pp. 201-202.

% Pjctet,Commentary to Conventidk, Commentary to Article 27, pp. 202-203.
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2. Human Rights Law

While relations of the Occupying Power with thedbhiants of occupied territory are regulated by
international humanitarian law, in recent yearsai$ become increasingly recognised that additipnall
an Occupying Power must also afford human rights @ntees to the population of territories under
its control. This study accordingly cites humarhtiglaw extensively. As successive Israeli
governments have rejected the application of humggnts law to the OPT (although the High Court
has sometimes acknowledgeditjhis approach requires some substantiation.

Some States, such as the United States and Istideldhere to the traditional view that humarhtgy
law and international humanitarian law are mutuakglusive because of their conditions for
application and the sphere of protection they dffér For instance, in 1998 the UN Human Rights
Committee noted that Israel’s representative hadenthe argument that,

Humanitarian law in armed conflicts had to be dgtiished from human rights law. Under
human rights regimes, the purpose was to proteanttividual from loss of life and liberty

and from cruel treatment or oppression by the Stafiected on him either as a citizen or as a
person temporally subject to the jurisdiction & Btate in question. Humanitarian law in
armed conflicts, on the other hand, was designédlance the needs of humanity against the
nature of warfare. His Government believed thatakter situation was much more pertinent
to the case of the occupied territorfés.

Very simply, the traditional argument was that whibman rights law applies during peace time,
international humanitarian law alone applies ontarmed conflict exists. Human rights law was
also seen as applying within the national territmira given State, whereas international humaaitari
law was seen as applying extra-territorially aggulated what States could do outside their own
territory in wartime. Moreover, human rights laas\seen as comprising a body of obligations that
citizens could claim from their own government, vdas international humanitarian law was seen as
principally imposing obligations on governmentgheir treatment of non-nationals—that is,
concerning a different destination of obligation.

In recent decades, this traditional view has becimmecurate and inadequate. This is because human
rights were recognised to be owed to non-nationals are within a State’s territory and therefore
subject to its jurisdiction, while internationalrhanitarian law also regulates the conduct of hbesl|

in a non-international armed conflict (as commoticd 3 to the four Geneva Conventions of 1949
and 1977 Additional Protocol Il attest). Moreovas,the International Committee of the Red Cross’
study of customary international humanitarian lamnanstrates, regulation of different types of
conflict has converged, as many of the customaeggrapplicable in international armed conflicts are
equally applicable in non-international confliéfs.

% |srael’'s Supreme Court acting as the High Coudustice has also recognised this, although inveqal
terms. See HCJ 7957/04 Mara’abe v. Prime Ministésrael, 21 June 2005, translated from the origina
Hebrew in (2006) 4International Legal Material202, 215, para. 27. (‘...we shall assume — withegiding
the matter — that the international conventions@man rights apply in the area.”)

27.See F. Hampson and |. Salaivarking paper on the relationship between humahtsigaw and
international humanitarian lawE/CN.4/Sub.2/2005/14 of 21 June 2005), 17, p&@<0. For the United
States’ position, see also Human Rights CommiGeasideration of reports submitted under Articlect@he
Covenant. Concluding observations: United Stafesmerica CCPR/C/USA/CO/3/Rev.1 (18 December
2006), pp. 2-3, para.10, and U.S. Department oéisf \Working Group Report on detainee interrogations in
the global war on terrorism: assessment of legestdnical, policy and operational consideratio(& March
2003), p. 6, available atyww.ccr-ny.org/v2/reports/docs/PentagonReportMaudh. For a statement of the
Israeli position see, for example, Human Rights @ittee, Summary record of the 1675th meeting
(CCPR/C/SR.1675 of 21 July 1998), statement of$¢hoffmann (Israel), para. 23.

28. Human Rights CommitteBummary recordstatement of Mr. Schoffmann (Israel), para.23.

29. See Jean-Marie Henckaerts and Louise Doswatl;Baistomary International Humanitarian La& vols.
( Cambridge: Cambridge University Press, 2005). deonmentaries on the use of human rights lawis th
study, see F. Hampson, ‘Other areas of customarynlaelation to the Study’, in Elizabeth Wilmshuesd
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Hence international humanitarian law is neitheaatonomous nor a comprehensive legal regfime.
As early as the late 1960s, United Nations bodi@sred that some substantive human rights
remained relevant during an international armedlicori® In Resolution 237 (14 June 1967) on the
situation in the Middle East, the Security Coumaited that ‘essential and inalienable human rights
should be respected even during the vicissitudegadt In Resolution 2675 of 9 December 1970,
entitled ‘Basic principles for the protection ofitien populations in armed conflicts’, the General
Assembly affirmed that ‘Fundamental human righssaecepted in international law and laid down in
international instruments, continue to apply futysituations of armed conflict?

By the mid-1990s, it was generally accepted thét baman rights instruments and international
humanitarian law were relevant in the regulatiomaf-international armed conflict. Still, the
doctrine that both could also be applicable duangnternational armed conflict was only
emerginga.3 The first authoritative ruling on this questioasin 1996, when the ICJ considered
whether the International Covenant on Civil andtRall Rights was applicable during an
international armed conflict. In theegality of the threat or use of nuclear weapadsisory opinion,
the Court ruled:

the protection of the International Covenant onilGimd Political Rights does not cease in
times of war, except by operation of Article 4 bétCovenant whereby certain provisions
may be derogated from in a time of national emergeriRespect for the right to life is not,
however, such a provision. In principle, the rigbt arbitrarily to be deprived of one’s life
applies also in hostilities. The test of whatnsagbitrary deprivation of life, however, then

Susan Breau (edsBerspectives on the ICRC Study on Customary Intierred Humanitarian Law(
Cambridge: Cambridge University Press, 2007), etsg and also H. Krieger, ‘A conflict of norms: the
relationship between humanitarian law and humahmtsiaw in the ICRC customary law study’ (2006) 11
Journal of Conflict and Security La?65. See also Noam Lubell, ‘Challenges in apglyinman rights law to
armed conflict’ (2005) 86Mhternational Review of the Red Cra&37 at 747.

30. For a partial enumerationlatunaein the legal régime of occupation, see G. von lafhe protection of
human rights in time of armed conflicts’ (1971lstael Yearbook on Human Rigi88 at 212-213.

31. For contemporary commentary see, for insta@t&D Draper, ‘The relationship between the humaghts
regime and the law of armed conflicts’ (197 1sfael Yearbook on Human RigHt81, and von Glahtjuman
rights.

32 GA Resolution 2675 (XXV) of 9 December 1970, ‘Bapiinciples for the protection of civilian popuitats
in armed conflicts’, operative paragraph 1.

33. See, for instance, H.S. Burgos, ‘The applicatibinternational humanitarian law as compareduman
rights law in situations qualified as internal achw@nflict, internal disturbances and tensionguislic
emergency, with special reference to war crimespatitical crimes’, in F. Kalshoven and Y. Sand(exs.),
Implementation of International Humanitarian L§#oredrecht: Martinus Nijhoff, 1989), p. 1; C. Kerna,
‘Human rights in armed conflict: implementation mteirnational humanitarian norms by regional
intergovernmental human rights bodigisi Kalshoven and Sandoz, p. 31; Y. Dinstein, ‘Humnights in armed
conflict: international humanitarian law’, in T. Man (ed.)Human Rights in International Law: Legal and
Policy IssuegOxford: Clarendon Press, 1984) Vol. Il, p. 34500oswald-Beck and S. Vite, ‘International
humanitarian law and human rights law’ (1993) 2@&®rnational Review of the Red Crd®§ A. Eide, ‘The
laws of war and human rights—divergences and cgeveres’, in C. Swinarski (edStudies and Essays on
International Humanitarian Law and Red Cross Prpies in Honour of Jean PictéThe Hague: ICRC, 1984)
p. 675; F. Hampson, ‘Human rights and humanitdaanin internal conflicts’, in A. Meyer (ed ;Armed
Conflict and the New LayvLondon: British Institute of International and@parative Law, 1989), p. 55; P.H.
Kooijmans, ‘In the shadowland between civil war andl strife: some reflections on the standardisgt
process’, in A. Delissen and G. Tanja (eddymanitarian Law of Armed Conflict: Challenges Atie&ssays
in Honour of Frits Kalshove(Dordrecht: Martinus Nijhoff, 1991), p. 225; T. k&, Human Rights in Internal
Strife: Their International ProtectiofCambridge: Grotius, 1987); AH Robertson, ‘Humarién law and
human rights’, in Swinarskgp cit 793; and D Schindler, ‘Human rights and humaiatataw:
interrelationship of the laws’ (1982) Zdmerican University Law Revie985.
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falls to be determined by the applicaldg specialisnamely, the law applicable in armed
conflict which is designed to regulate the conabfdtostilities >*

This opinion legally entrenched the idea of a ndivearelationship between international
humanitarian and human rights law in internatiarahed conflict® It did not provide a completely
candid or transparent account of that relationbhipnevertheless contradicted the traditional itiea
these two branches of law are mutually exclusiveabse of their conditions for application and the
sphere of protection they afford.

In theLegal consequences of the construction of a wahénOccupied Palestinian Territgrihe
Court reaffirmed this earlier approach:

the Court considers that the protection offeredhtynan rights conventions does not cease in
case of armed conflict, save through the effegirofiisions for derogation of the kind to be
found in Article 4 of the International Covenant@ivil and Political Rights. As regards the
relationship between international humanitarian éad human rights law, there are three
possible situations: some rights may be exclusiv&iters of international humanitarian law;
others may be exclusively matters of human rightg lyet others may be matters of both
these branches of international law. In ordem®nger the question put to it, the Court will
have to take into consideration both these branchiegernational law, namely human rights
law and, asex specialisinternational humanitarian la%.

This ruling was reaffirmed in thérmed activities on the territory of the Congo ([@ematic Republic
of the Congo v Ugandaase’’ where the International Court of Justice, conaigdhat Uganda was
the Occupying Power in Ituri, (in the DemocratigoRbklic of the Congo), asserted clearly that
Uganda was therefore under an obligation accorirfgticle 43 of the Hague Regulations of 1907,
‘to secure respect for the applicable rules ofrm@gonal human rights law and international
humanitarian law, to protect the inhabitants ofdbeupied territory against acts of violence, aad n

34.Legality of the threat or use of nuclear weapadsisory opinion, ICJ Rep, 1996 (1), 226 at 240a®5.
The earlier ruling by the European Court of HumaghE which addressed aspects of the applicaloifity
human rights norms in an international armed cotftlelivered in_oizidou v Turkey, preliminary objections
judgment(23 March 1995), Series A, N0.310 at 23-24, p&dss4, is more restricted than that of the
International Court in thBluclear weaponadvisory opinion. IrLoizidou the European Court addressed only
the extra-territorial applicability of the Europe@onvention on Human Rights where a State partyceses
effective control over foreign territory. It rul€d4, para.62): ‘Bearing in mind the object andpmse of the
Convention, the responsibilities of a ContractirgtyPmay also arise when as a consequence of milita
action—whether lawful or unlawful—it exercises etige control of an area outside its national tersi. The
obligation to secure, in such an area, the rightsfeeedoms set forth in the Convention derivemftbe fact of
such control whether it be exercised directly, tigtoits armed forces, or through a subordinatd loca
administration.’

35. It could also be seen as counter-intuitivengsnational humanitarian law, the law regulatammed
conflict, is a much older branch of internatioradlthan the protection of human rights. Roberthomever,
observed that this apparent anomaly disappears thieessue is considered analytically. Human sgtie the
basic rights of everyone in all places at all timg@sereas humanitarian law ascribes rights to fipesitegories
of persons, in essence those who fall within thegmries of protected persons enumerated in the Gaheva
Conventions, in the specific circumstance of anegfironflict. Accordingly, human rights provisiocenstitute
the norms of general application and only in exoegat circumstances do the norms of international
humanitarian law apply. See Robertson, ‘Humanitelaav and human rights’, pp. 797-798: see also Rl&yV
‘Triggering State obligations extraterritoriallyiet spatial test in certain human rights treati280{) 40Israel
Law Reviewb03, but compare M. J. Dennis, ‘Application of ramrights treaties extraterritorially in times of
armed conflict and military occupation’ (2005) Agherican Journal of International La®19, and his ‘Non-
application of civil and political rights treatiegtraterritorially during times of internationahaed conflict’,
(2007) 40Israel Law Review53.

36.Legal consequences of the construction of a waliénOccupied Palestinian TerritariCJ Rep, 2004, 136,
at 178, para.106.

37 Congocase, para 216.
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to tolerate such violence by any third paftyrhe Court further considered that the following
instruments in the fields of international humariga law and international human rights law were
applicable, as relevant, to that instance of balégt occupation:

e Regulations Respecting the Laws and Customs ofdW&rand annexed to the Fourth Hague
Convention (18 October 1907). (Neither the DRCldganda are parties to the Convention
but the Court reiterates that ‘the provisions @f iftague Regulations have become part of
customary law” and as such are binding on both Parties).

e Fourth Geneva Convention relative to the Proteatio@ivilian Persons in Time of War (12
August 1949).

¢ International Covenant on Civil and Political Riglii9 December 1966).

e Protocol Additional to the Geneva Conventions (1@)ést 1949) and relating to the
Protection of Victims of International Armed Cowts (Protocol I) (8 June 1977).

e African Charter on Human and Peoples’ Rights (2%eJ1081).

e Convention on the Rights of the Child (20 Novemb@89).

e Optional Protocol to the Convention on the Rigtitthe Child on the Involvement of
Children in Armed Conflict (25 May 2000%”

Some commentators have noted that the Court omigfedence téex specialiga legal doctrine
which holds that law concerning a specific subjesath as the law of armed conflict, is not
overridden by a more general law, such as genaralh rights law):

[The Court] thus concluded [in the Consequenceswéll advisory opinion] that both
branches of international law, namely internatidnahan rights law and international
humanitarian law, would have to be taken into ctersition.

Prud’homme claims that this omission amounts mopsr to ‘a jurisprudential retreat from the
principle oflex specialisby the Court but rather that it has ‘completebaadoned the theory t#x
speciali$42This could reflect contemporary doubt about thditgtmf the lex specialisdoctrine to
provide a coherent and principled solution to poaticonflicts between norms and, specifically, to
determine the relationship between human rightsraednational humanitarian law in an
international armed conflié® As the doctrine’s application is dependent ortexirather than
axiological principle, it is arguably unable to pide clear and unequivocal solutions to potential
norm conflicts in international law. This is besauhe legal system on the whole lacks hierarchical
structure and the relationships between both sewtkw and their substantive norms remain
undefined:

the application ofex specialidaces difficulties when we need to determine tationship
between two different normative orders or ruleswileg from different areas of law, such as

3% Congocase, para 178.

39 Wall Advisory Opinion, 1.C.J. Reports (2004), p. 1722&9.

0 Congocase, para 217.

41 Congocase, pp. 242-243, para.216, and see 242-245,21H5e221.

42. N Prud’homme, ‘Lex specialis: oversimplifyingreore complex and multifaceted relationship?’ (2007
Israel Law Review 355 at 385.

43. See, for instance, O. Ben-Naftali O and Y. $hdiving in denial: the application of human righn the
Occupied Territories’, (2003) Jgrael Law Review7; HampsonQther areas66-68; Prud’Homme, ‘Lex
specialis’; W. A. Schabas, ‘Lex specialis? Belt andpenders? The parallel operation of human rightsind
the law of armed conflict, and the conundrum ofgdsbellum’(2007) 40israel Law Reviev92; and more
generally, J. Kammerhofednearthing structural uncertainty through neo-Keise consistency: conflict of
norms in international lav{2005), available atvwww.esil-sedi.eu/english/pdf/Kammerhofer.pdfid A.
Lindroos, ‘Addressing norm conflicts in a fragmahtegal system: the doctrine of lex specialis’ 2004
Nordic Journal of International La®7.
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environmental norms and trade norms ... If two spised norms stand side by side, léve
specialismaxim cannot be applied, given its inability téeddish whether environmental
protection is more special than human rights lée,law of the sea, or trade law.

As the maxim is a mechanic principle without a cleantent it does not provide
guidance in determining what is general and whapeial. This is the second difficulty
faced in the application ¢é&x specialigo different normative orders. Giving priority &0
special norm within the system of unclear normtrefe in which a decision cannot rely on
such relations, the decision actually relies oritipal or other considerations ... Basing a
decision only on a juridical logic such l@x specialiss rarely possible in the international
legal system...

Thirdly, lex specialis is in some sense a contéxtuaciple. It is difficult to use
when determining conflicts between two normativeeosin abstractg and is, instead, more
suited to the determination of relations between marms in a concrete ca&e.

Moreover, contemporary doctrine has expanded #ugtiomnal denotation of thex specialigrinciple
beyond that of a mere tool to be employed to spbtential conflict between substantive norms. As
is apparent from the International Court’s rulingheThreat or use of nuclear weapoadvisory
opinion, it may be used as an interpretative dewiteere the content of the ‘general’ rule is
determined in the light of the implications of timere ‘specialised’ rule:

The test of what is an arbitrary deprivation ot lihowever, then falls to be determined by the
applicabldex specialisnamely, the law applicable in armed conflict whis designed to
regulate the conduct of hostilitiés.

As Schabas usefully notes, however, human righdsraernational humanitarian law norms do not
necessarily conflict or differ in their substants@ntent. Recourse tex specialigs superfluous

when there is no such conflict. Schabas claimsttifundamental compatibility of both normative
systems was demonstrated in @@nsequence of a waldvisory opinion and th&rmed activities
(Congo v Ugandagase. Human rights and international humanitdaancan be complementary as
each carlgill lacunae in the other, as some isateemore clearly regulated by one regime rather tha
the other.

Further, inNature of the General Legal Obligation Imposed tates Parties to the Covenattie
Human Rights Committee did not rely on thr specialigsnaxim to determine the respective
application of human rights and international huitagaian law in international armed conflicts.
Rather, the Committee indicated that the issuertigrbon convergence or parallel application:

... the Covenant [on Civil and Political Rights] aipglalso in situations of armed conflict to
which the rules of international humanitarian law applicable. While, in respect of certain
Covenant rights, more specific rules of internagidmumanitarian law may be specially
relevant for the purposes of the interpretatio@o¥enant rights, both spheres of law are
complementary, not mutually exclusive.

44. Lindroos Addressing norm conflictpp. 41-42.
45.Legality of the threat or use of nuclear weapadsisory opinion, ICJ Rep, 1996(1), 226 at 240a25.

%6, SchabasBelt and suspendersfp.596-597: see also Hamps@ther areaspp. 63-65; and A. Roberts,
‘Transformative military occupation: applying trenis of war and human rights’ (2006) 18terican Journal
of International Lawb80 at 594.

47. Adopted 26 May 2004, UN Doc.CCPR/C/21/Rev.1/A8dGeneral Comment 29, adopted 31 August 2001,
dealt with states of emergency, UN Doc.CCPR/C/2L/RAdd.11. This approach is a trend evident irenéc
doctrine: for instance, see D. Kretzmer, ‘Targedidithg of suspected terrorists: extra-judicial enéons or
legitimate means of defence?’ (2004)Bropean Journal of International La¥w1; Prud’Hommel_ex

specialis Roberts,Transformative military occupatigmnd Schaba&elt or suspenders’ reflects a renewed
interest in doctrines of systemic interpretationa®l from Article 31(3)(c) of the 1969 Vienna Camiion on

the Law of Treaties: see C. McLachlan, ‘The priteigf systemic integration and Article 31(3)(c)toé Vienna
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These considerations are apposite to mapping Bugoreship between human rights and international
humanitarian law. A more restricted view is appiaie to the issue in hand, namely the assessment
of Israeli practices in the OPT in the light ofamational standards prohibiting racial discrimioat
colonialism and apartheid. As Israel can only esergurisdiction within these territories in its
capacity as a belligerent occupant, the over-agctismework of the law of occupation must
determine the governing normative context withincllother rules of international law are applied.
Although Roberts argues that one should be cautibasserting uncritically that human rights
instruments should be applied in occupied terrjf‘griy may safely be claimed that core prohibitions
on racéigl discrimination and apartheid, for examgkeapply by virtue of their status ias cogens
norms.

The ICJ has considered Israel's duty to apply caeatly human rights and international
humanitarian law in the OPT in ti@nsequences of a watlvisory opinion, where it re-affirmed its
earlier ruling in thel'hreat or use of nuclear weapoadvisory opinion that human rights conventions
continue to apply in time of armed conflict (sulbjecany derogations made by States parties using
mechanisms such as Article 4 of the InternatiomaléBant on Civil and Political Right?). The ICJ
then considered the extra-territorial applicatiathim the OPT of the principal human rights
instruments to which Israel is a party—namely thterinational Covenant on Civil and Palitical
Rights (ICCPR), the International Covenant on Eooicp Social and Cultural Rights (ICESCR), and
the Convention on the Rights of the Chifdn finding that the ICCPR applied extra-territdigiathe
ICJ followed the settled view of the Human Rights@nittee that this principle was confirmed by
thetravaux préparatoiresf Article 2.1 of the Covenant. Article 2.1 provides:

Each State party to the present Covenant undertakespect and to ensure to all individuals
within its territory and subject to its jurisdictighe rights recognised in the present Covenant,
without distinction of any kind, such as race, coJsex, language, religion, political or other
opinion, national or social origin, property, bighother status.

In this ruling, the ICJ noted, but rejected, Isisaebnsistent claim made before the Human Rights
Committee that it is under no legal obligation pply the ICCPR in the oP?®

In contrast, the ICJ observed that the ICESCR amhtao provision regulating the scope of its
application. While noting that this Covenant dedth rights that are ‘essentially territorial’,&¢hCJ
continued that ‘it is not to be excluded that ipkgs both to territories over which a State phedg
sovereignty and to those over which that Stateoeses territorial jurisdiction’. Accordingly, it
rejected Israel's claim, made before the Commibte&conomic, Social and Cultural Rights, that it
was under no legal obligation to apply the ICES@fkhe OPT. It further ruled that Israel ‘is under

Convention’ (2005) 54nternational and Comparative Law Quartey9; also C. Borgen, ‘Resolving treaty
conflicts’ (2005) 37George Washington International Law Revig¥a.

“8 See Robertsransformative occupatigmp. 599-600: for example, although it may be ptin principle
that an occupant is bound to apply the Internati@oavention on Civil and Political Rights in ocdeg
territory, does this entail that the occupant hasabligation to facilitate the exercise of thétigp vote by
protected persons present in the territory?

%9 See Hans-Peter Gasser, ‘Protection of the civiligpulation’, in Dieter Fleck (ed.Jhe Handbook of
Humanitarian Law in Armed Conflic(©xford: Oxford University Press, 1995), p. 209a255, para. 547(4).

50. Wall advisory opinion, ICJ Rep, 2004, 177-178, par@5-106.

51. SeeConsequences of a waltlvisory opinion, ICJ Rep, 2004, 177-181, par@2-113. Israel ratified both
International Covenants and the Children’s Coneentin 3 October 1991: see ICJ Rep, 2004, 177, p@8a.

52. See, for example, Human Rights CommitBansideration of Reports submitted by States pattieler
Article 40 of the Covenant. Concluding observatidsiael, CCPR/C/79/Add.93 (18 August 1998), para. 10.
For a contrary interpretation of thavaux préparatoiressee Dennis, ‘Application of human rights tredties
123-124 and 122-127 generally, andKan-application of civil and political rightp. 474-477.

53.Wall advisory opinion, ICJ Rep, 2004, 179-180, par@98-111.



CHAPTERI SOURCES OFLAW | 39

obligation not to raise any obstacle to the exerofssuch rights in those fields where competerase h
been transferred to Palestinian authoritiés’.

Similarly, in the case dfoizidou v Turkeywhich addressed the scope of Turkey's extraterait
responsibility to implement and respect the Eurogéanvention on Human Rights in Northern
Cyprus, the European Court of Human Rights held tha

the responsibility of Contracting States can beiwwd by acts and omissions of their
authorities which produce effects outside their aamitory. Of particular significance to the
present case the Court held, in conformity withrelevant principles of international law
governing State responsibility, that the respofigitnf a Contracting Party could also arise
when as a consequence of military action - whatweful or unlawful - it exercises effective
control of an area outside its national territdriie obligation to secure, in such an area, the
rights and freedoms set out in the Conventionyvedsrirom the fact of such control whether it
be exercised directly, through its armed forceghayugh a subordinate local
administratior?”

It is clear therefore that international courtsdawnclusively negated the position on the extra-
territorial application of human rights treatiegidg armed conflict that Israel had expounded kefor
as noted earlier.

Hampson and Salama have considered whether Israstiiled to rely on the principle of persistent
objection to claim that the applicability of intetironal humanitarian law precludes that of human
rights law in armed conflict. (This principle pides that a State may contract out of a customary
rule as it is being formed by claiming that it @ bound by the emerging rLﬁ%. Hampson and
Salama doubt whether Israel can rely on this guledbecause Israel’s objection does not appeag to b
sufficiently consistent: Israel has neither madereations to this effect nor objected to general
comments by the Committee that have dealt witragi@icability of human rights law in time of

armed conflict’ The ICJ had ruled that Israel’s view was conttarthe preponderant interpretation
of the extra-territoriality of the Covenants. Tdweestion was not the existence of Israel’'s oblogegti
under the Covenants, but rather the extent of thbsgations.

Accordingly, international consensus is that tlaerfework of the law of occupation cannot preclude
the parallel application of human rights law. Hybe that théex specialigule determines the
interpretation of a given rule in specific circuarstes—as, for instance, when the question of what
amounts to an arbitrary deprivation of life mustaseessed in the light of thex specialisof
international humanitarian law—but frequently hunnegts and humanitarian law rules do not
conflict or differ in their content. The prohilohs on racial discrimination and apartheid, however
have the status afis cogensiorms from which no derogation is allowed and dbpre-empt any
conflicting interpretation or application of anyrnoof international law, including norms of
humanitarian law.

To conclude, Israel’'s rejection of the applicabitif human rights law in the OPT has been
authoritatively rejected by the International Canfrustice and by the wider international

54.Wall advisory opinion, ICJ Rep, 2004, 180-181, para.tathpare Dennis, 127-128.

%5 Loizidou v TurkeyApp no 15318/89 of 18 December 1996)|@@rnational Legal Material$1997) 440 at
453, para. 52.

%6 On the principle of persistent objection, §égheries (United Kingdom v Norwaygse, ICJ Rep, 1951, 116 at
131 and 138-139; International Law AssociatiBmal report of the Committee on the formation e$tomary
(general) international laviLondon: ILA, Report of the Sixty-Ninth Conferen@900) p. 712; M. Mendelson,
‘The formation of customary international law’ (272Receuil des Cour$58 at 227-244: and compare J.
Charney, ‘The persistent objector rule and the ldgweent of customary international law’ (1985)Bi#tish
Yearbook of International Lad;, and T. Stein, ‘The approach of a different dmen: the principle of persistent
objector in international law’ (1985) 2farvard Journal of International Law57.

57. Hampson and Salama, p. 17, para.70; see atapdda Other areaspp. 68-72. One may also wonder
whether a claim based on persistent objection esstrinctural as opposed to substantive.
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community. Israel cannot claim that human rights, lincluding the prohibition of apartheid, is
irrelevant to its administration of the OPT. Whikernational humanitarian law, and in particuitee
law of belligerent occupation, provides the primegal framework to assess the legality of the
conduct of that occupation, this does not precthdeapplication of other rules of international Jaw
such as human rights law. Indeed, internationaidnitarian law itself mandates that its application
must consider relevant norms in other areas offiat®nal law, including the prohibitions on
apartheid and colonialisf.

Hence this study considers that international hurigdris law and humanitarian law both apply in
situations of belligerent occupation. Internatidmaman rights law applicable to Israel's actioss a
the Occupying Power in the OPT is set out primarnilthe Universal Declaration of Human Rights,
the ICCPR and the ICESCR, both of which Israelrasified. In sum, the following instruments are
also applicable and shall be referred to throughtweistudy:

Convention on the Prevention and Punishment o€tiiae of Genocide (1948)
Declaration on the Granting of Independence to QialadCountries and Peoples (1960)
Convention on the Elimination of All Forms of RadRiscrimination (1965§°
Convention on the Elimination of All Forms of Dignination Against Women (1978)

Convention Against Torture and Other Cruel, Inhuroa®egrading Treatment or
Punishment (1984¥

Convention on the Rights of the Child (1989)
Convention on the Suppression and Punishment dftime of Apartheid (1973)
Rome Statute of the International Criminal Cou98)

3. Prohibition of Colonialism in International Law

Whether Israel’s belligerent occupation of the Bk and Gaza constitutes a colonial project has
attracted relatively little attention from the peestive of international law. This neglect may stem
from several causes. It may reflect impressionsadbinialism was a practice restricted to
domination by white European powers of non-whitm-European territories and thus is not as
obviously applicable in the Israeli-Palestinian texh as it was to, say, French and British rule in
Africa.®* It could reflect an assumption that colonialisrs bacome an obsolete concern for

%8 See for example Articles 72 and 75 (cPobtocol Additional to the Geneva Conventions ofAlgjust 1949,
and Relating to the Protection of Victims of Inggianal Armed Conflict{Protocol 1), (1977), entered into
force 7 December 1978, 1125 U.N.T.S. 3.

%9 Ratified by Israel on 9 March 1950.

€0 Ratified by Israel on 3 January 1979.
®1 Ratified by Israel on 3 October 1991.
62 Ratified by Israel on 3 October 1991.
83 Ratified by Israel on 3 October 1991.

% As noted by Berman, ‘Many contemporary disputesliing assertions of self-determination pose
exceptionally ‘hard cases’: unusual competing ctagharguably non-European peoples (Palestinegsare
where the indigenous people constitutes an eldatorerity (New Caledonia), etc.”: Nathanial Berman
‘Sovereignty in Abeyance: Self-Determination antétnational Law’ (1988-1989) Wisconsin International
Law Journal51 at 59.

6 On contemporary discussion of ‘colonialism’ in firesent day, see, for example, Nadav Carmel-Katz
‘Colonialism to Racism’ (1981) 10ournal of Palestine Studigs170-178; See John Strawson, ‘Reflections on
Edward Said and the Legal Narratives of Palestsraeli Settlements and Palestinian Self-Deterronat
(2001-2002) 2@Penn State International Law Reviéa3.
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international law since the decolonization of Adicand Asian States in the 1960s and 187@s.
may even reflect acceptance that Israel's estabésihin 1948 resulted from a struggle for Jewish
self-determination against the British colonial mowa narrative that casts Israel as a decolonized
rather than a colonizing State and precludes cerstidn of Israel as an agent of colonialism (as
discussed Iaterﬁ)(?

Nevertheless, as UN Special Rapporteur John Dugatati, some elements of Israel's occupation—
for example, the unlawful transfer of settlers int@upied territory, discriminatory policies of the
Occupying Power on the basis of ethnicity and refigappropriation of natural resources, ‘de-
development’ of the Palestinian economy and foegaendence on the Israeli economy, and
especially denial of the Palestinian people’s righgelf-determination—prima facie suggest a
contemporary manifestation of colonialism. The gttidis seeks to appraise whether Israel’s policies
and practices in the OPT constitute a substantiaetioe of colonialism.

Typically, the term ‘colonialism’ has been useddter to the domination of non-European peoples
by European powers in the sixteenth through eamntieth centurie&’ expressed in de facto and de
jure seizure of land, denial of indigenous self-@mance, and the domination, subjugation and
exploitation of such lands and their peoples feréhrichment and greater hegemony of the
colonising State. European powers characterisyieaduired territory through conquest, treaties of
cession, and ‘protection’ or the occupation of déemed or claimed to be terra nulfiti€olonial
rule then emerged from the coloniser’s claim taHeeterritory’s legitimate sovereign or to hold
exclusive trade rights relative to other Europeawgrs and ultimately control the territory’s foreig
policy and to redirect its domestic economy to se¢he coloniser’s interest.. Policies of the meatiop
sometimes included formal policies to settle tlogin population in the colonised territory but in
most cases they merely implanted smaller populatdd@dministrators to serve colonial
bureaucracie.

Prohibitions on colonialism emerged gradually wiieach of the world was still under European
domination in the nineteenth and early twentiethtwaees. Mégret points out that nascent

, 363; Geremy Forman and Alexandre Kedar, ‘Coldial Colonization, and Land Law in Mandate Palestin
The Zor al-Zarga and Barrat Qisarya Land Disputdsistorical Perspective’ (2003)#heoretical Inquiries
491; Robert Home, ‘Colonial and Postcolonial Lamaw in Israel/Palestine’ (2003) Bcial & Legal Studies
3, 291; Ralph Wilde, ‘The Post-Colonial Use of migional Territorial Administration and Issues of
Legitimacy’ (2005) 9%roceedings of the American Society of Internatiduaav 38.

% Leonard Barnes offers another explanation of sindjtance: since ‘[flormulations of human righégumally
tend to reflect the major frustrations of those wede them’, the architects of international law ara far
remove from the oppressed of a colony, of ter@®mwhere ‘economic subordination entails politiiahbility;
where political disability may bring with it severestrictions upon civil liberty and an exceptionédiening of
the legal meaning of ‘sedition’ (such restrictidiesng at their most severe when the metropolitdinagities
regard the native culture as backward or inferianyj where official anxiety about sedition andealloffences
lead to judicial and police practices which in thetropolitan country would be regarded as unusteligh.’
see ‘The Rights of Dependdpéoples’ inHuman Rights: Comments and Interpretati@dBlIESCO, Paris, 25
July 1948) UNESCO/PHS/3 (rev.) p 253.

56 See John Strawson, ‘Reflections on Edward Sai®76.

67 See J. T. Gathii, ‘Imperialism, Colonialism anteimational Law’ (2007) 5Buffalo Law Review013 at
1014.

3. A. Andrews, ‘The Concept of Statehood and theulsition of Territory in the Nineteenth Centu($978)
94 Law Quarterly Review08 at 410.Terra nulliusrefers to territory devoid of government and urrter
sovereignty: see John Dugahdternational Law: A South African Perspecti@ape Town: Juta & Co. 2001),
pp. 119-120.

%9 ‘One can speak of colonization when there is, anthe very fact that there isccupation with dominatign
when there is, and by the very fact that thererisigration with legislation’: R. Maunie§ociologue coloniale
(), Introduction a I'etude du contact des rad@aris: Domat-Montchrestien, 1932) p. 37, quotelli
Rodinson/srael: A Colonial-Settler State(New York: Monad Press, 1973), p. 92: emphasRadinson.
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humanitarian norms at this time were designed sxadly for European enjoyment; their origins
trace to the 1859 Battle of Solferino, which waséay European battlé®. Limiting the scope of
military campaigns outside of Europe made littlessewhile non-European peoples and their
territories continued to exist, for Europeans, itwalight world’ of unfixed international legal
personality open to colonial dominatiGrRegardless of these origins, norms related to éucnaflict

in Europe eventually consolidated an understanttiagmilitary occupation was a temporary regime
qualitatively distinct from the annexation of téory. In the mid-twentieth century, facing a scafle
indigenous resistance that exhausted Europeaniesengd funds for sustaining colonial empires,
these norms crystallised as a sweeping prohib#&ganst conquest and foreign domination through
the endorsement of the right of peoples to selémueination’

Although self-determination in international retats lexicon first emerged in 1919 in the aftermath
of the First World Waf? it did not mature as a legal norm in customargrimational law until
decolonization, when nascent norms against colemagxpressed the principle of self-determination
as a rejection of ‘alien subjugation, dominatiod @xploitation’. In 1960, these norms were codified
in the UN General Assembly’s Declaration on ther@rg of Independence to Colonial Countries
and People7§ (henceforth, the Declaratiomyhich comprises the basis for this study and isusised

in more detail in Chapter 4 Although the Declaration is not binding per séas acquired the status
of a customary rule of international law over tifidt has also been described as making ‘a
significant contribution to developing the concepthe right of self-determination, representingtas
does the most definitive statement of condemnaifaolonialism by the international community’.

0 F. Mégret, ‘From ‘Savages’ to ‘Unlawful Combatan#s Post-Colonial Look at International Humanitami
Law's ‘Other’, in A. Orford (ed.)nternational Law and its ‘Other{Cambridge: Cambridge University Press
2006) 265 at 270.

" A. Anghie, Sovereignty, Imperialism and the Making of Inteimaal Law(Cambridge: Cambridge
University Press, 2005), p. 79.

"2 Under Article 1(2) of the UN Charter, self-detenaion is characterised in the English text agiadjple’
and not a right. This is also the case with then€e, Spanish, and Russian texts. In the Frenththexterm is
droit d’auto-déterminationAccording to Article 111 of the UN Charter aldi texts are authentic. Article 33
(3) of the Vienna Convention on the Law of Treafi®69 provides that the terms of the treaty arsypned to
have the same meaning in each authentic texttherefore arguable that the texts must be recehdil
possible, to achieve a meaning that makes serescauthentic text. In 1945, self-determinatias wot a
binding legal right but a general principle. It wady later within the context of the human rightevement
and decolonization that self-determination wasgad®ed as a right under customary international Bee R
Falk, ‘Self-Determination under International Lalihe Coherence of Doctrine versus the Incoherence of
Experience’, in W. Danspeckgruber (edhe Self-Determination of Peoples: Community, Masiod State in
an Interdependent Worl@oulder, CO: Lynne Rienner, 2002), pp. 31-66, 41.

3 President Woodrow Wilson’s articulation of seltefenination in his Fourteen Points speech befoee th
United States Congress was in response to the &oksh pronouncement in support of self-determiorati See
Derek HeaterNational Self-Determination: Woodrow Wilson and Hegacy(London: MacMillan, 1994), pp.
36-37.

" See GA Res. 1514 (XV), 14 Dec. 1960.

'S This resolution was adopted unopposed by all tthenéal powers, which chose to abstain rather trata
against it: see Umozurike Oji Umozurikeelf-Determination in International LagConnecticut: Archon
Books, 1972), p. 73.

8 See G.I. TunkinDroit International Public: Problémes Théoriquéaris: A. Pédone, 1965), p. 101. See also
Christos Theodoropoulo§olonialism and General International Law: The Gamiporary Theory of National
Sovereignty and Self-Determinati{ew Horizon, 1989).

" Frank Abdullah, ‘The Right to Decolonization’, lohammed Bedjaoui (ed.pternational Law:
Achievements and Prospe¢Bordrecht: Martinus Nijhoff Publishing, in assation with UNESCO, Paris,
1991), p. 1209.
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The Declaration opens with statements affirming'plaessionate yearning for freedom of all
dependent peoples’ and further affirms that ‘theticoied existence of colonialism prevents the
development of international economic co-operatimpedes the social, cultural and economic
development of dependent peoples and militatesiaigtiie United Nations ideal of universal peace'.
Article 1 then holds that

The subjection of peoples to alien subjugation, idation and exploitation constitutes a
denial of fundamental human rights, is contrarsheoCharter of the United Nations and is an
impediment to the promotion of world peace and peration.

Article 4 calls for an end to armed repressionaburized peoples and Article 5 calls for granting
complete independence to such peoples

Immediate steps shall be taken, in Trust and Ndf&S&verning Territoriesor all other
territories which have not yet attained independgia transfer all powers to the peoples of
those territories, without any conditions or readions, in accordance with their freely
expressed will and desire, without any distincisno race, creed or colour, in order to
enable them to enjoy complete independence anddne&®

In referring to ‘all other territories which havetryet attained independence’, Article 5 ensuras th

the Declaration’s provisions apply not only to Trasd Non-Self-Governing Territories generally but
also to any other territory that has ‘not yet agai independence’, which would include those
territories that had previously been placed undegague of Nations mandatésuch adalestine
which had ‘reached a stage of development wheskdxistence as [an] independent nation
... [was] provisionally recognized’ in the LeagueN#tions Covenant in 1919. This was
given expression in the British Mandate for Pafesthat had been prepared by the Council
of the League of Nations in 1922. As Crawford sptglegally the reason why the
Palestinians have the right of self-determinatiow nvas that they had it as of 1922 under the
mandate for Palestindh its advisory opinion oNamibig the ICJ declared that

the subsequent development of international lavegard to non self-governing territories, as
enshrined in the Charter of the United Nations, erthe principle of self-determination
applicable to all of them. The concept of the sa¢raest was confirmed and expanded to all
‘territories whose peoples have not yet attainédlaneasure of self-government’ (Article
73). Thus it clearly embraced territories undeplamial régime. Obviously the sacred trust
continued to apply to League of Nations mandateddges on which an international status
had been conferred earlier. A further importangstia this development was the Declaration
on the Granting of Independence to Colonial Coastand Peoples (General Assembly
resolution 1514 (XV) of 14 December 1960), whichbeates all peoples and territories
which ‘have not yet attained independeri€e’.

The representative of the United States clarifiedgoal of the Declaration as applying to all such
territories irrespective of their geographic looator legal status when he stated that,

The Charter [of the United Nations] declares ireeffthat on every nation in possession of
foreign territories there rests the responsibility to assist the jgsopf these areas ‘in the
progressive development of their free politicatitnsions’ so that ultimately they can validly
choose for themselves their permanent politicatista

8 Emphasis added.

9 See James Crawford, ‘The Right of Self-Determorati International Law: Its Development and Fuitire
Philip Alston (ed.People’s Right¢Oxford: Oxford University Press, 2001), p. 14.

8 Legal Consequences for States of the ContinueseRce of South Africa in Namibia (South-West Adjic

notwithstanding Security Council Resolution 2764Q0 Advisory Opinion, ICJ Reports 1971, 31, p&a.

8 Majorie M. Whiteman, ®igest of International LayWashington D.C.: Department of State Publication,

1965), p. 82, emphasis added, parenthesis in afigihe use of the term ‘foreign territories’ irethassage just
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Colonialism can thus be distinguished from othemf® of foreign domination (such as prolonged
belligerent occupation) by the dominant power’sroplaim to sovereignty or assuming such
authority over a territory’s foreign and domestaigy as to allow the people of the territory only
nominal sovereignty (such as ‘indirect rule’ bytBim in colonial Africa). The language of the
chapeau of the Declaration, in the first paragneggfarding self-determination and in Article 5 (whic
emphasizes that ‘all power’ should be transferceddpendent peoples so that they can enjoy
‘complete independence and freedom’) stressesrtkéétween a dependent people and their human
rights, self-determination and sovereignty oveirttezritory. The same concern was reiterated ley th
General Assembly in Resolution 2649 (30 Novemb@&0),.9which recognised ‘the importance of the
universal realization of the right of peoples t-sletermination and of the speedy granting of
independence to colonial countries and peoplethoeffective guarantee and observance of human
rights’. A finding of colonialism could thus be me&tbr any territory where practices of the colonial
power extend not just to the appropriation of land natural resources but also to denying—and
demonstrating an intention permanently to deny—p@ples of that territory their right to self-
determinatiorf”

The Preamble to the Declaration expresses a speciaérn with territorial integrity, to ensure that
the self-determination of a people can be meanilygfupressed. It affirms that ‘all peoples have an
inalienable right to complete freedom, the exeroisteir sovereignty and the integrity of their
national territory’ and later reiterates that ‘theegrity of their national territory shall be resped’.
Article 6 further emphasises that ‘any attempt @raethe partial or total disruption of the natibna
unity and the territorial integrity of a countryimcompatible with the purposes and principleshef t
Charter of the United Nations’.

The Declaration’s broad condemnation of ‘colonialis all its forms and manifestations’ would
include incremental colonization of territory thgducivilian settlement, including in occupied
territory. Article 49 (6) of the Fourth Geneva Cention prohibits an Occupying Power from
transferring its own population into the territarpccupies precisely ‘to prevent a practice addpte
during the Second World War by certain Powers, tviiansferred portions of their own population
to occupied territory for political and racial reas or in order to, as they claimed, to colonizeséh

territories’ &

As discussed in Chapter I, the Israeli Foreigmistiry argues that Article 49(6) of the Fourth
Geneva Convention is not violated by Jewish settlann the OPT because it reflects voluntary
population movement rather than forced tran&farhis argument is irrelevant because Article 49(6)
does not specify that the ‘transfer’ need to beddr Thus. on 18 September 1967, the then legal
adviser to the Israeli Foreign Ministry, Theodorrblg advised the Israeli government that: “The
prohibition [contained in Article 49(6)]...is categmal and not conditional upon the motives for the
transfer or its objectives. Its purpose is to préwsettlement in occupied territory of citizengho#
occupying state®> Further, the US State Department Legal Adviserlaiiy noted in a legal opinion

quoted is significant because it can be appligdnitories that are not a part of the metropoli&date for the
purposes of a State’s municipal law, to territoridsch are geographically separate, and to thosehndre
contiguous to it but do not belong to it.

8 0On definitions of colonialism, see Ronald J. Htlva'A Definition of Colonialism’ (1972) 1€urrent

Anthropology45 at 46-47; Robert E. Gorelick, ‘Apartheid anddddalism’ (1986) 19Comparative and
International Law Journal of Southern Afri@® at 71.

8 Jean S. PicteGommentary, IV Geneva Convention relative to theeRtion of Civilian Persons in Time of

War (Geneva: International Committee of the Red Crb858), p. 283.

8 Foreign Ministry of Israel, ‘Israeli Settlementscainternational Law’, available at
http://www.mfa.gov.il/mfa/peace%20process/quide%2tR20the%20peace%20process/israeli%20settlements%
20and%20international%?20law.

8 A scan of the original Hebrew text of this opimis available athttp://southjerusalem.com/settlement-and-
occupation-historical-documentsihd a complete English translation on the weldithe Sir Joseph Hotung
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prepared in 1978 on the legality of Israeli setdais in occupied territory: ‘Paragraph 6 appears to
apply by its terms to any transfer by an occupyiager of parts of its civilian population, whatever
the objective and whether involuntary or voluntdtyseems clearly to reach such involvements of the
occupying power as determining the location ofisténts, making land available and financing of
settlements, as well as other kinds of assistandearticipation in their creatiof®.This prohibition
therefore includes population movement that is erexged although not forced by a government: for
example, through State incentives designed tocattnass civilian settlement into the territory foe
purposes of creating ‘facts on the ground’ that faitilitate annexation.

The provision regarding ‘transfer’ in Article 49(8pes not clearly apply to cases where a civilian
population moves into a territory without governingeentives or involvement as a result of social
pressures such as land shortages, a process sesetifted ‘settler colonialism’. Because the
Declaration condemns ‘colonialism in all its forarsd manifestations’, it is immaterial to a findioig
colonialism whether Jewish settlements in the O&prasent population ‘transfer’ in the sense
suggested by Article 49(6) of the Fourth Genevaw@ation or represents settler colonialism. .

This category of settler coloniali§hwas extensively debated by the anti-apartheid mew in

South Africa under the label, ‘colonialism of a gjpétype’. That it may be distinguished from athe
kinds of colonialism was illustrated by, amongstens, the South African experience. First, the
settler society effectively indigenises: it makissawn claim to self-determination in the territary
has seized, holding that the land is its own bigtri settlement. Second, settler independence
movements commonly assume the mantle of a decakimisstruggle, a move that concomitantly
denies the legitimacy of any anti-colonial claimthg people it has displaced. Where this is
successful, settler colonies are recognised apémtkent States, their colonial origins are expunged
from international law and discourse. By the 194@syish-Zionist nationalism in Palestine was being
expressed as an anti-colonial struggle againsaiBria campaign that concomitantly rejected
Palestinian Arab rights to the land. Its success neflected by the UN General Assembly when it
recommended the partition of Palestine into a Je®itate and an Arab State (in Resolution 181 of
1947) and admitted Israel as a member State in.1949

Partly because of the history of settler-coloni@t&formation, the Declaration does not considat t

a State may be practicing colonialism within itsnoworders. The words ‘geographically separate’
were used in UN General Assembly Resolution 154ll&y the fears of States that the prohibition of
colonialism would apply to formerly independent ples within their border®. As Israel has been

Programme in Law, Human Rights and Peace Buildirtgé Middle East (School of Oriental and African
Studies, London) ahttp://www.soas.ac.uk/lawpeacemideast/resource8518df

8 See United States: Letter of the State Departinegal Adviser Concerning the Legality of Israeli
Settlements in the Occupied Territories, 21 Ap#if8, in 17International Legal Material§1978), p. 777 at p.
779.

87 See, for example, Caroline Elkins and Susan Pexdg®sttler Colonialism in the Twentieth Century:
Projects, Practices, LegaciéRoutledge, 2005) and Annie CombBgthinking Settler Colonialism: History
and Memory in Australia, New Zealand, Canada, aoati$ Africa(Manchester University Press, 2006).

8 This reflects the so-called ‘Belgian thesis’ whigould have extended the concept of non-self-gorgr

territories to include disenfranchised indigenoasptes living within the borders of independentesta
especially if the race, language and culture cfeheoples differed from those of the dominant [adjmn. See
J. L. Kunz, ‘Chapter Xl of the United Nations Chegirin action’ (1954) 4&merican Journal of International
Law 109 at 109; and Patrick Thornberry, ‘Self-detemtion, Minorities, Human Rights: A Review of
International Instruments’ (1989) 3&ernational and Comparative Law Quarte®y4. The rights of such
peoples were eventually codified in the Internatidrabour Organisation’s Convention (No. 169) contey
Indigenous and Tribal Peoples in Independent Cas(adopted on 7 June 1989, entered into force on
September 1991), which recognises that groupglivirsuch states still experience enduring conuitiof
alienation, marginalisation, and discriminationaftheir dilemma results from colonisation is binto the
definition in Article 1(b): ‘Peoples in independarduntries who are regarded as indigenous on atchtimeir
descent from the populations which inhabited thentiy, or a geographical region to which the countr
belongs, at the time of conquest or colonisatiotherestablishment of present State boundariesvangd



46 | DURCES OFLAW CHAPTER |

admitted to the United Nations as an independeateStacitly although not explicitly within its 194
ceasefire lines), for the purposes of this study @&ssumed that the Declaration is not legally
applicable within those lines. The 1949 ceaseiiresl delineate areas beyond which Israel cannot
claim legal title, and it is legally responsible Bmy Israeli settlement in the OPT.

Settler colonialism is also distinguished by adhmait: a pattern of advancing civilian settlement
across borders, reflecting the drive for land aemburces as well as military attempts to resolee th
insecurity that regularly emerged along settlentieys®® In South Africa (as in North America),
indigenous title was extinguished not through gfriconquest but through an incremental advance
of civilian settlement® Thus Jewish settlement in the West Bank is moadogous to settler
colonialism than, for example, the implantatiorEoiropean colonies in Africa and south Asia.

The Declaration might still be argued to be inagadle to Israeli practices in the OPT on other
grounds. First, the term ‘colonialism’ might be smiered inapplicable to territory contiguous with
the dominating State, being associated only wigre®as or otherwise distant ladd g his point has

no substance, as the Declaration makes no refetemm®graphic distanéé The phrase
‘geographically separate’ in General Assembly nasmh 1541 indicates only that a colony is beyond
the boundaries of the administering Stteast Timor, South-West Africa (Namibia), and Waste
Sahara were all colonised by powers territoriatijpeent to them and the UN listed them all as Non-
Self-Governing territorie?

irrespective of their legal status, retain somalbof their own social, economic, cultural anditichl
institutions’.

8 Literature on the ‘frontier’ logic of expansiorcindes M. Legassick, ‘The frontier tradition in $odfrican
historiography,’ in S. Marks and A. Atmore (edsfonomy and society in pre-industrial South Afiicandon:
Longman, 1980).

% The term developed in United States federal lawxain the juridical redefinition of Native Ameeins
(‘Indian nations) from foreign powers to domestitiees was ‘domestic dependent nations’: see jusligrby
Chief Justice Marshall i€herokee Nation. Georgia(30 U.S. (5 Pet.) 1 (1831).

L The definition of a non-self-governing terrigas being ‘geographically separate’ and ‘ethnycatid/or

culturally’ distinct from the metropolitan poweribeen referred to by scholars as the ‘salt-whtmry’ of
colonialism: see Rupert Emerson, ‘Colonialism’ (298 Journal of Contemporary History (defining
colonialism as the imposition of white rule on alfgeoples inhabiting lands separated by salt viedsr the
imperial centre); and H.K. Weeselingnperialism and Colonialism: Essays on the Higtof European
Expansion(London: Greenwood Press, 1997), preface, pp. ™. salt-water theory is principally a political
doctrine rather than a legal concept and is a figidblematic term in international law, the resfla political
bargain: see Lee C. Bucheftecession: The Legitimacy of Self-Determinafidew Haven: Yale University
Press, 1978), p. 18 (describing the theory asiantamisguided and unconvincing attempt to lirné scope of
self-determination by reading into the principleaahitrary limitation.) See also Michla Pomerarfgelf-
Determination in Law and Practice: The New Doctrofehe United Nation§The Hague: Martinus Nijhoff,
1982), p. 15. After the adoption of the Declarationthe Granting of Independence to Colonial Coesand
Peoples, the United States representative calee8&dviet Union and its satellites, ‘the largesbo@l empire
which has ever existed in history’: see Whitemar82p

2 The Bandung final communiqué, upon which Erelaration on Colonialisnis based, does not stipulate the
colonialism only applies to territories separatenhf the colonial powers by salt-water: see Sediidi{a- d) of
the Final Communiqué of the Asian-African Confer@nBandung, 24 April 1955.

% The Bandung final communiqué, upon which Ereelaration on Colonialisnis based, does not stipulate the
colonialism only applies to territories separatenif the colonial powers by salt-water.

 Namibia and East Timor have since become independThe eleventh edition &he Encyclopedia
Britannica,published at the height of British imperialism, adally did not define ‘colony’ as a territory that is
separated by salt-water or any other geographaéealife, but only as ‘a term most commonly usecetmte a
settlement of the subjects of a sovereign Stal@nids beyond its boundaries, owing no allegian@ntoforeign
power, and retaining a greater or less degreep#ridence on the mother countrjhe Encyclopedia
Britannica(Cambridge: At the University Press, 1910), p..716
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In calling for Israel to withdraw from ‘territoriesccupied in the recent conflict’ (namely, the 1967
Six-Day War), Security Council Resolution 242 (1p&ifirmed that Israel is not the sovereign in the
West Bank and Gaza Str?BJn reviewing the route of Israel’'s wall the 1CJ further confirmed that
Israel is an Occupying Power in the OPT and isgelolito administer the OPT in accordance with the
Fourth Geneva ConventidA.t is a cardinal principle of international humimian law that
sovereignty can never be vested in an OccupyingePoMoreover, in 1993, Israel agreed to
maintain the territorial integrity of the OPT irgeing the Declaration of Principles on Interim Self
Government Arrangements, Article 4 of which confadrthat ‘[t]he two sides view the West Bank
and the Gaza Strip as a single territorial un#aél’s actions in the OPT may accordingly come
under review for violations under terms of the @eation if, as a foreign power, Israel appearsto b
engaging in actions that dismember the territothwhe aim of permanent annexation.

Moreover, it may be argued that the conflict doasraplicate the unequal relations associated with
colonialism because it is fundamentally a conthetween ‘two peoples in one land’. This view may
be dismissed on the ground that the conflict islimentally characterised, in terms of international
law, by a denial of the Palestinian peoples’ righself-determination. It will be recalled that UN
General Assembly Resolution 2649 condemned ‘thasee@ments that deny the right to self-
determination of peoples recognized as being edtith it, especially of the peoples of southern
Africa and Palestine® Given this coupling of the Palestinian cause wihs for decolonisation
(reiterated in numerous other resolutions), Alaglid? argues that, ‘there is no doubt that the
Palestinian people can claim the benefits of a eergprehensive legal regime applicable to colonial

peoples’?9

The Declaration and related instruments indicadé dn Occupying Power can become a colonial
power if it practices policies associated with caddism; that is, (1) if it attempts to annex the
territory that it is occupying or administers itarway that denies its people the right of self-

9 Security Council Resolution 242 (22 November 196/ e resolution calls for ‘the establishment giist
and lasting peace in the Middle East which shauttlide the application of both the following pripleis: (i)
Withdrawal of Israeli armed forces from territor@scupied in the recent conflict’, ‘(i) Terminatiof all
claims or states of belligerency.” The English i@romits the definite article regarding ‘territesi, leaving
Israel with a loophole to claim that some withdrhiseadequate. The other official language traishat
retained the phrasing that would indicate all teriés must be evacuated. The French versiorexfample,
calls for ‘(i) Retrait des forces armées israéliennes des teresodbccupés lors du récent conflinternational
law prohibits the acquisition of territory througte threat or use of force, and holds that any sittgmpted
acquisition is legally invalid. Security Council $tdution 242 reiterates this point in the contéxthe OPT. On
the interpretation of resolution 242, see O. M.dDgj‘Forty years without resolve: tracing the urghce of
Security Council resolution 242 on the Middle Hasace Process’ (2007) 3@urnal of Palestine Studiest;

A. J. Goldberg, ‘United Nations Security Counc#okition 242 and the prospects for peace in thalldigast’
12 (1973)Columbia Journal of Transnational Lat87; M. Lynk,‘Conceived in law: the legal foundations of
resolution 242’ (2007) 3Journal of Palestine Studi&s J. McHugo, ‘Resolution 242: a legal appraisahe
right-wing Israeli interpretation of the withdrawgathase with reference to the conflict between |saad the
Palestinians’ (2002) Sthternational and Comparative Law Quarte®$1; Musa MuzzawiRalestine and the
Law: Guidelines for the Resolution of the Arab-&r&onflict(Reading: Ithaca Press, 1997), pp. 200-1
(reproducing the text in English as well as in EfgrRussian, Chinese, and Spanish); and S. Ros@me,
multi-lingual interpretation’ (1971) Brael Law Reviev@60.

% |sraeli authorities sometimes refer to this carston as the ‘security fence’. The United Nati@iice for
the Coordination of Humanitarian Affairs (OCHA) Isait the ‘separation barrier’. Others have caltetie
‘annexation Wall’ or even the ‘apartheid Wall’. Ruart of its route, it is a concrete wall, while tbe rest of
the route it is an impassable system of fences fldtiking ditches and security strips. As the 1@led it a
‘wall’ rather than a ‘fence’, this usage is folloveere. The term is often uppercased, to distihgtifstom
other walls as a unique and controversial geogeafghiture, and it is treated so here.

" Wall advisory opinion, ICJ Rep, 2004, 173-177, parasl@D
% UN General Assembly Resolution 2649 (XXV), 30 Noneer 1970.

% Alain Pellet, ‘The Destruction of Troy Will Not ka Place’, in Emma Playfair (edljternational Law and
the Administration of Occupied Territorié®xford, Clarendon Press, 1992), p. 183.
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determination; (2) it assumes permanent sovereyvey natural resources; and (3) if it transfess it
own population into the territory it occupies wépparent intent to colonise it. Once an Occupying
Power does these things, the occupation itselfdclbetome unlawful on grounds of colonialism, with
the attendant consequences under internationdffaw.

Whether prolonged occupation alters the obligatmfresn Occupying Power is a question addressed
at length in Chapter Il. Here it is relevant toentitat prolonged occupation per se does not equate
with colonialism. For instance, when South Afriefused to withdraw from South West Africa
(today Namibia) after decades of occupation, theSdidurity Council declared its presence there
‘illegal’ but this was not on grounds of colonialis” Rather, a prolonged belligerent occupation
must acquire the characteristics of colonialism—eesgly through an open claim to sovereignty or
through practices that have the effect of permayeeinying the people’s right to self-determination
as discussed earlier—in order to be unlawful on baais.

Concluding that an occupation has acquired théatés of colonialism has important legal
consequences. First, an Occupying Power found fdeicing colonialism is required to withdraw
its administration from the territory it is holdingnder colonial rule. Operative paragraph 5 of the
Declaration provides that “immediate steps shatiazen in...all other territories that have not yet
attained independence, to transfer all powersdg#oples of those territories, without any coodii
or reservations, in accordance with their freelgregsed will and desire, without any distinctiorias
race, creed or colour, in order to enable themnjoyecomplete independence and freedom”. This is a
requirement of the right to self-determination unclestomary international law. Given the
Declaration’s concern with territorial integritjye Occupying Power is also obliged not to fragment,
divide or dismember the occupied territory prioitsowithdrawal from that territory. Second, a
finding that an occupied population is also undadorial domination lends support to the claim that
this population has a right to resist the foreigoupation and colonial domination ‘in pursuit ogth
exercise of [its] right to self-determinatiotf? This resistance must be exercised in accordartte wi
the established rules and principles of internatitsumanitarian and human rights law, and the
people pursuing self-determination is ‘entitledsé®k and to receive support in accordance with the
purposes and principles of the [UN] Chartef.

4. The Prohibition of Apartheid in International Lav

The first international instrument expressly tolpbit apartheid was the International Conventian fo
the Elimination of All Forms of Racial Discriminat (ICERD), adopted in 19684 ICERD is a
multilateral human rights treaty that seeks to iate all forms and manifestations of racial
discrimination and, as its chapeau states, ‘builthternational community free from all forms of
racial segregation and racial discrimination’.dteamble affirms that parties to the Convention are
‘[a]larmed by manifestations of racial discrimiraatistill in evidence in some areas of the world and
by governmental policies based on racial supeyianthatredsuch as policies of apartheid,

190 gee Article 1 (4) of the 1977 Protocol Additiotathe Geneva Conventions of 12 August 1949, alatimg
to the Protection of Victims of International Arm€dnflicts (Protocol I): also Orna Ben-Naftali, AsyM.
Gross and Keren Michaeli, ‘lllegal Occupation: Fragithe Occupied Palestinian Territory’ (2005)E&keley
Journal of International Lavat 551-614.

101 SC Res. 276 of 30 January 1970.

192 UN Declaration of Principles of International Lasncerning Friendly Relations and Co-operation agnon
States in accordance with the Charter of the Uritations, General Assembly Resolution 2625 of 2tbtar
1970.

103 Declaration of Principles of International Law ceming Friendly Relations.

194 |nternational Conventions on the Elimination of Rbrms of Racial Discrimination (1965), enteretbin
force 4 January 1969, 660 UNTS195.
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segregation or separatiaﬁ05 Article 3 then specifies the obligation of Stapesties to the
Convention to oppose apartheid:

States Parties particularly condemn racial segrmyand apartheid and undertake to prevent,
prohibit and eradicate all practices of this natareerritories under their jurisdiction.

Including a prohibition of apartheid in ICERD was exception to the practice of the drafters not to
refer to specific forms of discrimination in theaty. This was done because apartheid differed fro
other forms of racial discrimination ‘in that it wahe official policy of a State Member of the Wit
Nations’1°®

The International Convention on the SuppressionRumdshment of the Crime of Apartheid
(hereafter Apartheid Convention) was adopted shafter ICERD to provide a universal instrument
that would make ‘it possible to take more effectiweasures at the international and national levels
with a view to the suppression and punishment @ictime of apartheidl.07 The Apartheid
Convention is thus intended to complement the requents of Article 3 of ICERD, as its chapeau
suggests in referring to Article 3. The Apartheimh@ention further declares that apartheid is a&rim
against humanity and provides a definition of ir&he in Article 2. It consequently imposes
obligations on States parties to adopt legislatieasures to suppress, discourage and punish the
crime of apartheid and makes the offence an intiermal crime which is subject to universal
jurisdiction.lO8 Thus the Apartheid Convention supplements thergépeohibition of apartheid in
ICERD by providing a detailed definition of theroe and by giving several examples of practices
amounting to apartheid when committed ‘for the jseof establishing and maintaining domination
by one racial group of persons over any other frgc@up of persons and systematically oppressing
them' 2% Subsequent instruments elaborate the meaningaothegid and define what constitute the
crime of apartheid. The formulation used in the Apeid Convention is very similar to that of the
Rome Statute of the International Criminal Courhe Convention defines the crime of apartheid in
Article 2 as ‘inhuman acts committed for the pugos$ establishing and maintaining domination by
one racial group of persons over any other rac@l of persons and systematically oppressing
them’, while the Rome Statute codifies apartheiohes as certain inhumane acts ‘committed in the
context of an institutionalized regime of systemaippression and domination by one racial group
over any other racial group and committed withitttention of maintaining that regime’ (Article
7(2)(h)). Both instruments emphasise the systemasatutionalized, and oppressive character ef th
discrimination involved in apartheid, reflectingthriginal reasoning for including it in ICERD as a
distinct form of racial discrimination. The analysh Chapter IV of this report draws primarily dret
formulation in the Apartheid Convention and is mhed also by the codification in the Rome Statute
and by reference to the apartheid practices oftSatrica, which provide some indication as to what
the international community has sought to prohibit.

The customary status of the prohibition of apadii®indicated by its configuration within general
United Nations efforts aimed at the eradicationaaial discrimination more generally The practite o
apartheid has been condemned in numerous Unitedrisaesolutions and other international
treaties, and reaffirmed as constituting a crimaresy humanity in the Rome Statute of the
International Criminal Court (1998). As a partexly pernicious manifestation of racial
discrimination, the practice of apartheid is contri@ fundamental guiding principles of internatibn
law including the protection of human rights ane flelf-determination of all peoples. Article 55 of

195 Emphasis added.

1% UN Doc. A/C.3//SR.1313, cited David KeaneCaste-based Discrimination in International HumaigHes
Law, (Aldershot: Ashgate, 2007), p. 190.

197 Convention on the Suppression and PunishmeneoEtime of Apartheid (1973), entered into forceJii§/
1976 (1015 U.N.T.S. 243).

108 See Articles 4 and 5 of the Declaration.

109 See Atrticle 2 of the Declaration.
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the United Nations Charter lays the foundation, wmih@equires Member States to promote ‘universal
respect for, and observance of, human rights amdsfitnental freedoms for all without distinction as
to race, sex, language, or religidt Equally important is Article 2 of the Universal @aration of
Human Rights (1948) which states that ‘Everyoreniitied to all the rights and freedoms set fonth i
this Declaration, without distinction of any kirgljch as race, colour, sex, language, religionfigalli
or other opinion, national or social origin, pragebirth or other statug?! The subsequent adoption
of ICERD was the more concerted effort under iragomal law to address racial discrimination,
including the particular practice of apartheidat8tparties to the Convention on the Elimination of
Discrimination Against Women emphasise that ‘trederation of apartheid, all forms of racism,
racial discrimination, colonialism, neo-colonialisaggression, foreign occupation and domination
and interference in the internal affairs of Stagesssential to the full enjoyment of the rightayan
and women®2 At the time of writing,, there are 173 States arto ICERD*® and 185 States
parties to the Convention on the Elimination ofdisiination Against Womeh* demonstrating
near-universal support and legal commitment tcethmination of racial discrimination and the
prohibition of apartheid.

Although this report is not concerned with the dgioesof individual criminal responsibility for the
crime of apartheid, establishing that aparthewmbissidered an international offence affirms the
seriousness with which it is viewed under inteioaai law and affirms the international community’s
commitment to its eradication. The United Natioren@al Assembly first referred to apartheid as a
crime against humanity in Resolution 2202 (19165)1 statement that was reiterated by the 1968
Proclamation of Tehran by the International Confeszon Human Right’s}.6 The enunciation of
apartheid as a crime against humanity in the ApadtG@onvention supplemented the general
prohibition in ICERD and was followed by inclusiohthe crime of apartheid in Additional Protocol
I to thel}8949 Geneva Conventions (153'}’77;and the Rome Statute of the International Crimauirt
(1998):

Although the majority of States accept the profobiin ICERD, fewer have ratified the Apartheid
Convention, given the heighted political disagreena the time it was created and due to concerns
that the convention was seen as seeking to ‘extgachational criminal jurisdiction in a broad and
ill-defined manner®'® Currently, 107 States are parties to the ApartBeidvention?° A majority of

110 Charter of the United Nations, entered into f@24eDctober 1945 (59 Stat. 1031, T.S. 993), 3 Bed458.
11 Universal Declaration of Human Rights (1948), Giés. 217A (lI1), U.N. Doc A/810 at 71.

112 Convention on the Elimination of Discrimination &igst Women (1979), entered into force 3 September
1981 (1249 U.N.T.S. 13Rreamble

113 Website of the United Nations Treaty Collection:
http://treaties.un.org/Pages/ViewDetails.aspx?sREAT Y&id=319&chapter=4&lang=en.

14 \Website of the United Nations Treaty Collection,
http://treaties.un.org/Pages/ViewDetails.aspx?sREAT Y&id=326&chapter=4&lang=en.

115 Resolution 2202 (XXI) of 16 December 19@®e policies of apartheid of Government of the Répwf
South Africaparagraph 1.

118 proclamation of Teheran, Final Act of the Intermai@al Conference on Human Rights, Teheran on 13 May
1968(U.N. Doc. AICONF.32/41) at 3 (1968), paragrapls&e also the Convention on the Non-Applicability o
Statutory Limitations to War Crimes and Crimes agaHumanity (1968), Article 1, which considerswes
against humanity to include ‘inhuman acts resulfiog the policy of apartheid’.

117 Article 85(4)(c), Protocol Additional to the Germe€onventions of 12 August 1949, and Relating ¢o th
Protection of Victims of International Armed Cowft (Protocol 1), (1977), entered into force 7 Deber
1978, 1125 U.N.T.S. 3.

118 Article 7(1)(j), Rome Statute of the Internatio@iminal Court (1998), U.N. Doc. A/ICONF.183/9, ered
into force 1 July 2002, 2187 U.N.T.S. 90.

119 Myres S. McDougal, Harold D. Lasswell and Lung-@hen,Human Rights and World Public Ordéew
Haven/London: Yale University Press, 1980), p. 545.
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States (168) have ratified Additional Protocol the Geneva Conventions of 1948and an ever-
increasing number of States, currently standirp&; have become parties to the Rome Statute of the
International Criminal Court, which gives the Courisdiction over the crime of aparthéi%f. There

is no demonstrable hostility to the apartheid pivis by non-States parties to the treaties, and
several non-parties to the Apartheid Conventiorehatified the latter instruments (for example, the
United Kingdom and South Africa). The movementha international crime of apartheid towards
customary international la% reinforces the fact that the prohibition itseltlsarly a rule of

customary law.

The prohibition of apartheid can also be consideredrm ofjlus cogensvhich creates obligations
erga omnes® The International Law Commission has viewed ttehibition of apartheid as a
peremptory norm of general international law anatended that the practice of apartheid would
amount to ‘a serious breach on a widespread stale international obligation of essential
importance for safeguarding the human bei’ﬁa’l'he Commission noted that a general agreement is
shared by States as to the peremptory charactee girohibition on apartheid and other norms at the
Vienna Conference on the Law of Treaties and hoavtapid has been prohibited by a treaty
admitting of no exceptio?‘ﬁ6 With regard to the concept efga omnesbligations, the International
Court of Justice identified these in tBarcelona Tractiorcase:

‘...an essential distinction should be drawn betwibenobligations of a State towards the
international community as a whole, and thoseragisis-a-vis another State in the field of
diplomatic protection. By their very nature therfar are the concern of all States. In view of
the importance of the rights concerned, all Steségsbe held to have a legal interest in their
protection; they are obligatiomsga omnes?’

The Court has stated that such an obligation watig, for example, ‘from the principles and rules
concerning the basic rights of the human persafyding protection from slavery and from racial
discrimination.*?® If the prohibition of racial discrimination is tte considered a rule pfs

120\Website of the United Nations Treaty Collection,
http://treaties.un.org/Pages/ViewDetails.aspx?sNMESONLINE&tabid=2&id=325&chapter=4&lang=en#Part

icipants.

121 \Website of the International Committee of the Redss,
http://www.icrc.org/IHL.nsf/(SPF)/party main_trezgi$File/IHL_and_other_related Treaties.pdf.

122\Nebsite of the International Criminal Courttp://www.icc-cpi.int/about.html.

123 See Antonio Cassedaternational Criminal Law (Oxford: Oxford University Press, 2008), p. 25.

124 Doctrine affirms that there is a conceptual cotioacbetween the two categories of obligatienga omnes
andius cogensiorms, but does not conclusively affirm their cailenice: see, for instance, A. de Hoogh,
Obligations erga omnes and international crinfgtuwer: The Hague: 1996), pp. 53-56, 91; and Mg&zzi,
The concept of international obligations erga om(@srendon Press: Oxford: 1997) Chapter Threel®p.
and 190; also I. Scobbie I, ‘Unchart(er)ed wateceRsequences of the advisory opinion on the Legal
consequences of the construction of a wall in tbeupied Palestinian Territory for the responsipidif the UN
for Palestine’ (2005) 16 European Journal of lraéomal Law 941 at 949-952. De Hoogh underlines tha
obligationserga omnesre essentially connected with the remedies avaitatall States following a breach of
international law, whereas the notioniw$ cogensiorms places emphasis on their substantive corgeatde
Hoogh,Obligations erga omnes, p3: compare RagazAdbligations erga omneg, 203 et seq.

125 SeeDraft articles on Responsibility of States for hmtionally Wrongful Acts, with commentaries, 2001
Yearbook of the International Law Commiss{@f01) Vol. Il, part two, pp. 112-113.

128 |bid., p. 112.

127 case Concerning the Barcelona Traction, LightRedter Company, Limitedecond phase, final judgment
(Belgiumv. Spain, ICJ Rep, 1970, 3 at 32, paragraphs 33-34.

128 Ccase Concerning the Barcelona Traction, LightReter Company, Limitedecond phase, final judgment
(Belgiumv. Spair), ICJ Rep. 1970, 32, paragraphs 33-34.
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cogen:;,129 then it follows that the prohibition of aparthewhich addresses a particularly severe form
of racial discrimination, is even more so a rulgusfcogengntailing obligationgrga omnes—that
iS, obligations owed to the international commuiisya whole.

5. The legal authority of an ICJ Advisory Opinion

The function of an advisory opinion by the ICJdgtovide legal advice to international
organisations. States cannot request an advisamoopthis power is reserved to United Nations
organs and bodies which have been authorised $o doder Article 96 of the UN Chartéf.
Formally, advisory opinions of the Internationalu@oare not binding, but they nevertheless have
normative force as they constitute an authoritadbe@ement of international law in relation to the
guestion posed.

Lauterpacht, a distinguished judge of the Inteowati Court, observed that, ‘the fact of the absefice
formally binding force does not exhaust the acsigrificance of an advisory opiniof> Thirlway,

a former Principal Legal Secretary of the Couressed that, while an advisory opinion is advisory
rather than determinative, a State found by theraitional Court to have a particular obligation
under international law ‘would be in a weak positibit seeks to argue that the considered opinion
the Court does not represent a correct view ofaive**? Similarly, Judge Gros of the International
Court has observed that ‘when the Court gives aisagd/ opinion on a question of law it states the
law’, and while ‘it is possible for the body whisbught the opinion not to follow it in its actiathat
body is aware that no position adopted contrathéocCourt’s pronouncement will have any
effectiveness whatsoever in the legal sphEfdhis view was echoed in thall advisory opinion
itself, as Judge Koroma stated in his separateapifilhe Court’s findings are based on the
authoritative rules of international law and ar@pgrga omnegharacter. ... [as] States are bound
by those rules and have an interest in their obsem, all States are subject to these findirgb'ln

her separate opinion Wall, Judge Higgins further held (after citing a passagm theNamibia
advisory opinion regarding a Security Council rasoh condemning South Africa’s illegal presence
in that country) that ‘[a] binding determination deaby a competent organ of the United Nations to
the effect that a situation is illegal cannot remaithout consequence’.

Two additional points regarding th€all opinion are relevant here. First, earlier ICJ soky
opinions regarding South-West Africa (later Namjlvidnen it was occupied by South Africa, suggest

129 See, for exampléJnited States (Third) Restatement of the ForeigatRas Law(1986), Section 702, note
11.

1%0Article 96 provides: ‘1. The General Assembly ce Becurity Council may request the Internationalr€of
Justice to give an advisory opinion on any legastjon; 2.0Other organs of the United Nations aretisgized

agencies, which may at any time be so authorisatd@eneral Assembly, may also request advisaniaps
of the Court on legal questions arising within sitepe of their activities.’

131 H. Lauterpacht, ‘The Security Council and thegdittion of the International Court of Justice’ Hn
Lauterpacht (ed.)nternational Law: Being the Collected Papers ofrstd Lauterpacht. Vol. V: Disputes, War
and Neutrality(Cambridge: Cambridge University Press, 2004224. at p. 228.

132 HWA Thirlway, ‘The International Court of Justicén M. Evans (ed.)nternational Law(Oxford: Oxford
University Press, 2006), pp. 582-583: see alsooSefheThe Law and Practice of the International Court,
1920-1996The Hague: Martinus Nijhoff 1997), pp. 1754-1759.

133Western Saharadvisory opinion, ICJ Reports 1975, 12, declaratibdudge Gros, 69 at 73, para.6: see
also E. Hambro, ‘The authority of the advisory apirs of the International Court of Justice’ (1934)
International and Comparative Law Quarte2yat17 and 5; and André Gros, ‘Concerning the salyi Role of
the International Court of Justice,” in Friedmamnikin and Lissitzyn (eds.Jransnational Law in a Changing
Society: Essays in Honour of Philip C. JesgNpw York: Columbia University Press, 1972), p535See
further, the opinion expressed by Blaine Sloarferraer director of the UN General Legal Division, i
‘Advisory Jurisdiction of the International Courftdustice’ (1950) 3&alifornia Law RevievB30 at 855.

134.Wall advisory opinion, separate opinion of Judge Kora@a,Rep, 2004, 204 at 205-206, para. 8.
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the weight to be accorded to t&ll opinion. In 1956, in his separate opinion apperidete
Admissibility of hearings of petitioners by the Qoittee on South West Afrieavisory opinion,
Judge Lauterpacht noted that the earlier advispiyian on thdnternational status of South West
Africa (1950)** had been accepted and approved by the GenerahbiseConsequently:

Whatever may be its binding force as part of irdéomal law---a question upon which the
Court need not express a view---it is the law reed by the United Nations. It continues
to be so although the Government of South Africeidreclined to accept it as binding upon it
and although it has acted in disregard of the matigonal obligations as declared by the Court
in that Opiniom:>

Similarly, on 2 August 2004 when the General Asdgrfdrmally acknowledged its receipt of the
Wall advisory opinion, it also demanded that ‘Israet, dkacupying Power, comply with its legal
obligations as mentioned in the advisory opinih’Thus the will of the United Nations regarding
the obligations incumbent upon Israel were understs international law applicable to Israel.

Secondly, important aspects of #all opinion were later re-affirmed by the ICJ in itswntious
Armed activities on the territory of the Congoagment—in particular, the relationship between
human rights and humanitarian law and the extné@dgal applicability of international human right
instruments:® This judgment illustrates that, in advisory opirpthe International Court states the
law authoritatively. Thus reliance may confideriily placed upon the findings of the Court in the
Wall opinion, despite the fact that Israel, like Southicda, has chosen not to act in conformity with
the opinion’s rulings.

D. Conclusion

This chapter has introduced the fundamental legateptions that structure this study and determine
its principal themes. If the OPT remain occupigddrael—an issue examined in some detail in
Chapter 3—then they are territories over whichdsdmes not possess sovereignty but only a
temporary right of administration. The corollaoythis right is that legal obligations are imposed
Israel regarding the conduct of that administrati®nimarily, Israel must abide by the relevanesul

of the law of armed conflict—principally the reletgrovisions of the Hague Regulations and the
Fourth Geneva Convention—in its administrationhef territories. Secondly, these provisions are
supplemented by international human rights law.

This study’s findings of colonialism and aparthé@not affect claims that Israel’s occupation is
unlawful on other grounds? Rather, it tests for two fundamental regimes ifiedt by Professor
Dugard in his January 2007 report on the humarngigituation in the OPT as contrary to the
international law of human rights, namely colorsialiand apartheid. These constitute egregious
violations of elementary human rights, the righsétf-determination and the prohibition on racial
discrimination. Colonialism denies the right tifsketermination because it prevents, and aims to
prevent, a people from exercising freely its rightietermine its own future through its own poéti
institutions. Apartheid is an aggravated formadial discrimination because it manifests as an

135 International status of South West Afriadvisory opinion, ICJ Rep, 1950, 128.

136 Admissibility of hearings of petitioners by the Quittee on South West Afriealvisory opinion, ICJ Rep,
1956, 23, separate opinion of Judge Lauterpacht 856-47.

137 See UN General Assembly resolution ES-10/15, 2uatig004, operative paragraph 2.

1%8Democratic Republic of the CongoUganda ICJ Rep, 2005, 168: see the Court’s discussidreliigerent
occupation at 227-231, paras. 167-180, especia22@-230, para. 172. At 231, paras. 178-180,with
express reference to thi¢all opinion, the Court reaffirmed the applicabilitytoiman rights and international
humanitarian law to occupied territory, and in 248, para. 216 expressly relied on its rulinghEwall
opinion on the inter-relationship between humahts@nd humanitarian law and on the extra-teratori
applicability of international human rights instrents.

139 See, for example, Ben-Neftali et al.
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institutionalised regime of systematic oppressiot domination of one racial group over another
racial group(s). The rules of international lawlated by colonialism and apartheid are peremptory:
the duty not to practice either regime is an obiaggaowed to the international community as a whole
All States have an interest in ensuring that thekss are respected. Faced with their violation, al
States have the duty to co-operate to end thdmtion; all States have the duty not to recogrise t
illegal situation arising from their violation; amdl States have the duty not to render aid oistm®ie

to the delinquent State which might maintain tHagal situation.

The next Chapter applies the relatively abstracbat of the fundamental concepts and themes
examined in this Chapter to the OPT. In partigutaxamines whether the Palestinian people
possess the right to self-determination, the ist#onal legal status of the OPT, and the applicatio
Israeli law in the OPT. The question of colonialis then explored in Chapter 11l and of apartheid
Chapter IV.
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Chapter Il
The Legal Context in the Occupied Palestinian T@nids

A. Introduction

‘[Aln international instrument has to be interpend applied within the framework of the entire
legal system prevailing at the time of the intetgtien,” noted the International Court of Justit@J)

in 1971° This chapter establishes the context—the basad [@inciples, facts, policies and

practices in the Occupied Palestinian TerritorBT)—that must guide the interpretation of the
Apartheid Convention and the Declaration on then@ng of Independence to Colonial Countries and
Peoples (discussed in Chapter 1.C). Broadly, lpgakiples and facts include the legal statushef t
Palestinians and their territories, and the consegiegal obligations and authority of Israel under
international law. Policies and practices inclugi@aéli civil and military laws that operate in Q@T.

The following sections address these issues inraenaspects. First, the meaning and significarice o
the right to self-determination in internationakle clarified and the right of the Palestinian pledo
self-determination is assessed. Second, argumieotg the current status of West Bank, East
Jerusalem and the Gaza Strip in international levreviewed to assess whether all remain under
belligerent occupation by Israel. This discussipangines the ‘missing reversioner’ argument,
Israel's separate treatment of East Jerusalenthanegal implications of Israel’s ‘disengagement’
from the Gaza Strip in 2005. Whether the Oslo Adsdrave altered the status of the OPT is also
examined, particularly in light of Article 47 oféhH~ourth Geneva Convention, which addresses
‘special agreements’ between local authoritiestardccupying power, and Article 7, concerning
‘special agreements’ that can adversely affectigtes of protected persons. Arguments that the
prolonged nature of an occupation loosens legaiicgsns on the occupying power are also
considered.

On this foundation, the study then reviews the gar@peration of Israeli laws in the OPT, with
special attention to the different treatment acedridy Israeli law to Jewish settlers and Palesisia
living in the OPT. The discrimination that this g3 entails is briefly noted, anticipating discossi
of underlying regimes in Chapters Ill and IV.

B. The Palestinian People’s Right to Self-Determirteon

1. The Question of Palestinian Statehood

This study does not adopt a position on the inteynal legal status of the OPT, over which the
Palestinian people is not yet effectively exergssovereignty, apart from categorising these
territories as remaining under belligerent occugatas discussed later). The precise legal stétus o
‘Palestine’ regarding statehood remains controaker$he 1945 Pact of the League of Arab States
contained an annex on Palestine that declared:

At the end of the last Great War, Palestine, tagetith the other Arab States, was separated
from the Ottoman Empire. She became independenhetonging to any other State.

The Treaty of Lausanne proclaimed that her fatelshioe decided by the parties concerned
in Palestine.

140 egal Consequences for States of the Continued:Reesof South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 2767(91CJ Advisory Opinion of 21 June 1971, ICJ Reports
1971, 16 at 31, para. 53. All documents of therfraonal Court of Justice cited in this report available at:

WWW.iCj-Cij.org.
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Even though Palestine was not able to control ter destiny, it was on the basis of the
recognition of her independence that the Covenfattiieol eague of Nations determined a
system of government for her.

Her existence and her independence among the sai#om therefore, no more be questioned
de jurethan the independence of any of the other AraleStat

Even though the outward signs of this independé&ave remained veiled as a result of force
majeure, it is not fitting that this should be dsiacle to the participation of Palestine in the
work of the League.

Therefore, the States signatory to the Pact ohtad League consider that in view of
Palestine's special circumstances, the Counclileof. eague should designate an Arab
delegate from Palestine to participate in its wamnkil this country enjoys actual
independence.

Palestine formally became a member of the Leagudeali States on 9 September 1976.
Subsequently, during a 15 November 1988 meetiddgiers, the Palestine National Council
declared the existence of the State of Palestirithe General Assembly then acknowledged that it
was ‘aware’ of this declaration and affirmed ‘theed to enable the Palestinian people to exercise
their sovereignty over their territory occupiedcgil967"** In the same resolution, the General
Assembly decided to re-designate the Palestingiloe Organisation (PLO) observer mission to
the UN as ‘Palestine’ without, however, changisgsiiatus or admitting ‘Palestine’ to full UN
membership.

On the basis of the Algiers Declaration, approxehyal 00 States have recognised Palestinian
statehood. Nonetheless, in Wall advisory opinion, the ICJ treated Palestine’sestadd as not yet
established:

that it has a duty to draw the attention of the &ahAssembly, to which the present Opinion
is addressed, to the need for these efforts tombaeueaged with a view to achieving as soon
as possible, on the basis of international lanegotiated solution to the outstanding
problems and the establishment of a Palestiniate Staisting side by side with Israel and its
other neighbours, with peace and security for mthé regior':®

More recently, on 22 January 2009, the Palestiigthority (PA)**lodged a declaration under
Article 12(3) of the Statute of the Internationalr@inal Court (ICC), indicating recognition by the
‘Government of Palestine’ of the jurisdiction o&tfCC in relation to ‘acts committed on the temyto
of Palestine since 1 July 2002° Article 12(3) refers to declarations made by Stathich are not
parties to the Statute. In April 2009, when thefitext of this report was established, the Oftice

the Prosecutor was considering whether this ddalaraneets the requirements of Article 12(3), and
had not issued its opinion.

141 See Annex Il to UN Doc.A/43/827 (18 November 1p&@tter dated 18 November 1988 from the
Permanent Representative of Jordan to the UnitetibNsiaddressed to the Secretary-General

142 UN Doc.A/RES/43/177 (15 December 1988), operative. 2.

143 | egal consequences of the construction of a waskicupied Palestinian territoryCJ Advisory Opinion of
9 July 2004, ICJ Rep, 2004, 136 at 201, para.162.

144 The ‘Palestinian Interim Self-Government Authdritias established in Article 1 of the Declaratidn o
Principles on Interim Self-Government Arrangemesigned by the PLO and the Government of Israeli®n
September 1993.

145 |_etter submitted by the Minister of Justice ofdasihian National Authority to the Registrar of the
International Criminal CourDeclaration recognizing the Jurisdiction of thedmtational Criminal Court22
January 2009.
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Thus international legal practice and doctrine riesydivided over the legal consequences of the
Algiers Declaration and whether Palestine fulfiie tequirements of stateholiExamination of this
topic is tangential to this study, however, becauseclear that the Palestinian territories are
occupied and consequently that the Palestinianlptpn is not effectively exercising sovereign
rights or its right to self-determination, as e$tied in the next two sections. If Israel is erghm
colonial or apartheid practices in the OPT, thisild@mount to a systematic denial of the righthef t
Palestinian population to self-determination, ipegive of the controversial issue of Palestinian
statehood.

2. The Right to Self-Determination in Internationdlaw

The ICJ has declared that self-determination ig ‘ointhe essential principles of contemporary
international law™*’ In theWall advisory opinion'*®the ICJ affirmed that self-determination is a
right erga omneswhose realisation all UN member States, as veedllbStates parties to the
International Covenants on human rights, have t t promote:*® The International Law
Commission has concluded that self-determinatiea hhgus cogenstatus and is peremptory—

States cannot derogate from its exigencies in thigrnational relation§?”

Like many legal concepts, the right to self-deteration designates a core content and an associated,
yet integral, bundle of rights and duties. The caetent is clear: it entitles peoples to ‘deternin
their political status and freely pursue their emit, social and cultural developmeht Otherwise,

14%see, for instance, F.A. Boyle, ‘Creation of thet&tf Palestine’ (1990) European Journal of International
Law301; J. Crawford, ‘The creation of the State deBéne: too much too soon?’ (1990ELrropean Journal
of International Lawd07; J. CrawfordThe creation of States in international I§@xford: Clarendon Press,
2006, 2nd Ed.), pp. 435-442 and R.E. Lapidoth ard Balvo-Goller, ‘Les éléments constitutives detét et
la déclaration du Conseil National Palestinien Bundvembre 1988’ (1992) ®evue générale du droit
international public777.

147 East Timorcase Portugal v. Australia), ICJ Rep, 1995, 90 at 102, para. 29.
148Wall Advisory OpinionlCJ Rep, 2004, 171-172, para.88; see also 198s ph55-156.

149 By virtue of General Assembly resolution 2625 (X)X24 October 1970). In tHéicaraguacase, the
International Court ruled that resolution 2625 esggsed rules of customary international law —\#igary and
paramilitary activities in and against Nicaraguasea merits judgmer{Nicaraguav. United States ICJ Rep,
1986, 14 at 99-100, para. 188, see &l&dl Advisory OpinionICJ Rep, 2004, 171, para. 87.

10|nternational Law CommissioReport of the work of its 53rd sessitN Doc.A/56/10 Commentary to
Article 400f its 2001 Articles on Responsibility of States for inétionally Wrongful Actsibid 282 at 284,
para. 5, available atttp://www.un.org/law/ilc/reports/2001/english/chpdf.; and also J. Crawfordhe
International Law Commission’s Articles on Statspensibility: introduction, text and commentaries
(Cambridge: Cambridge University Press, 2002) 2d6-247. Doctrine affirms that there is a conceptua
connection between the two categories of obligativga omnesindjus cogensiorms, but does not
conclusively affirm their coincidence. See, fortamxe, A. de HooglObligations erga omnes and international
crimes(The Hague: Kluwer, 1996), pp. 53-56, 91; and MMg#&zzi,The concept of international obligations
erga omnegOxford: Clarendon Press, 1997), Chapter Threel®p and 190. See also |. Scobbie,
‘Unchart(er)ed waters?: consequences of the agvigonion on the Legal consequences of the cortstruof
a wall in the Occupied Palestinian Territory foe ttesponsibility of the UN for Palestine’ (2005)HEéropean
Journal of International La®41, 949-952. De Hoogh underlines that obligaterys omnesre essentially
connected with the remedies available to all Staté&sving a breach of international law, wherelas hotion
of ius cogensiorms places emphasis on their substantive corertde HooghObligations erga omnesp.
53; compare RagazZoncept of international obligations erga omngs 203et seq

51 This formulation was employed in operative parphra of General Assembly resolution 1514 (XV) (15
December 1960), theeclaration on the granting of independence to n@bcountries and peopleshich
consolidated the references to self-determinatioriagned in Articles 1(2) and 55 of the United a8
Charter. For an overview of this principle, argldevelopment, see K. Doehrirg8glf-determinationin B.
Simma (ed.)The Charter of the United Nations: a commeni@xford: Oxford UP, 2002, 2nd Ed.), p. 7
seq
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self-determination may have several political outes, as enumerated in the General Assembly’s
Declaration on principles of international law caraing friendly relations and co-operation among
States in accordance with the Charter of the Uniietions(1970)°%

The establishment of a sovereign and independete,She free association or integration
with an independent State or the emergence intmtrey political status freely determined
by a people constitute modes of implementing thlet rof self-determination by that people.

The classic formulation of the right to self-detaration reflects these possible outcomes by
emphasisingrocessthat is, the right of a people to determine fyetd political status. Drew has
pointed out that, to have meaning, a process nssthavesubstance

... the right to a process does not exhaust the obotehe right of self-determination under
international law. To confer on a people the rigiifree choice’ in the absence of more
substantive entitlements—to territory, natural teses, etc—would simply be meaningless.
Clearly, the right of self-determination cannotdxercised in a substantive vacuum. This is
both explicit and implicit in the law. For exampieplicit in any recognition of a people’s
right to self-determination is recognition of tlegitimacy of that people’s claim to a
particular territory and/or set of resources...f{bllowing can be deduced as a non-
exhaustive list of the substantive entitlementd@wad on a people by virtue of the law of
self-determination...: (a) the right to exist—demagghically and territorially—as a people;
(b) the right to territorial integrity; (c) the hgjto permanent sovereignty over natural
resources; (d) the right to cultural integrity atelelopment; and (e) the right to economic
and social developmeft

Most important to questions of substanceerisitory over which the right to self-determination may
be exercised by establishing sovereignty. As Drededines:

Despite its text book characterization as partushan rights law, the law of self-
determination has always been bound up more witlomoof sovereignty and title to

territory than what we traditionally consider to‘baman rights”>*

On the one hand, this principle raises the questigarritorial integrity that, for example, compes a
core concern of thBeclaration on the granting of independence to n@bcountries and peopletn
the East Timorcasé™ proceedings, Portugal further described the aatiip between the people and
the territory as a ‘principle of individuality’:e., the territory that forms the basis of a peaptight

to self-determination is legally distinct from aother territory and is entitled to territorial igréy,
forming a single unit which must not be dismembet&garticularly by a belligerent occupant:

If an occupant controlled only part of a state #vad part was not considered to be a distinct
unit entitled to self-determination, the occupaniig not be entitled to effect the secession
of the occupied area (as in Northern Cyprus). @&inabnsiderations imply that the occupant

152 This Declaration, contained in General AssemblydRetion 2625 (XXV), 24 October 1970, is recognissd
an authoritative interpretation of the fundametgghl principles contained in the UN Charter.

153 C. Drew, ‘The East Timor story: international lawmial' (2001) 12European Journal of International Law
651 at 663, paragraph break suppressed and notegsdrfror a similar affirmation of the substantoare
content of self-determination, see A. OrakhelaghVihe impact of peremptory norms on the interatiein and
application of United Nations Security Council degsions’ (2005) 18European Journal of International Law
59 at 64.

14 Drew, ‘East Timor’, 663.
155 East Timorcase Portugal v. Australia), ICJ Rep, 1995, 90.

136 On the territorial integrity of self-determinatiomits, albeit within the context of decolonisatisee, e.g., A.
CasseseSelf-determination of peoples: a legal reapprai&émbridge: Cambridge University Press, 1995), pp.
72 and 78-79.
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would not be entitled to establish a new governnrestuch a region even if its inhabitants
supported such an d¢f.

Further,

... un territoire qui constitue I'assise du droit W’'peuple a disposer de lui méme...ne peut
changer de statut juridique que par un acte d’'aéochination de ce peuple. La Résolution
1541 du 17 décembre 1960 de 'Assemblée générétisprbien cette norni&’

On the other hand, in accordance with the intepptaal rule (a structural principle of international
law sometimes expressed in the Latin matémpus regit factuthe substantive content of self-
determination may be understood to change over fitiéhis principle has arisen particularly in
relation to conflicts tracing to former League aitidns mandates.

Although Article 22 of the League of Nations Chafighich established the mandate system) did not
use the term ‘self-determination’, it described theendate system as providing ‘tutelage’ to peoples
unprepared for independent statehd¥dhe Charter calls the duty to provide such tutetagsacred
trust of civilization’:

To those colonies and territories which as a cansece of the late War have ceased to be
under the sovereignty of the States which formgdyerned them and which are inhabited by
peoples not yet able to stand by themselves uhdesttenuous conditions of the modern

157 E. BenvenistiThe international law of occupatidiPrinceton: Princeton University Press, 1993),848. See
also A. Roberts, ‘The end of occupation: Iraq 20@@05) 54international and Comparative Law Quartey
at 28-29; and M. Sassohyticle 43 of the Hague Regulations and peace dpmra in the twenty-first century
14, available athttp://www.ihlresearch.org/ihl/pdfs/sassoli.ptif the separate opinion he appended td/\a#é
Advisory OpinionJudge Koroma expressed this point more blunithpder the régime of occupation, the
division or partition of an occupied territory Hyet occupying Power is illegal’, ICJ Rep, 2004, 20205, para.
4.

158 A territory that constitutes the basis of thehtigf a people themselves to dispose cannot chiarjgedical
status except by an act of self-determination ay fieople’East TimorPleadings, Portuguese Memorial (18
November 1991), 195, para. 7.01, emphasis in qontatippressed. See als@ll Advisory OpiniorPleadings,
League of Arab States Written Statement, 62, [@afaand 76, para. 8.28.

19This principle provides that while the criteria tbe existence of a right are determined by theifeforce at
the time it was created or vested, its substativeéent does not remain fixed but is dynamic aralves in
accord with developments in the legal system. Bednstance, Judge Huber in tretand of Palmasase
(United States/Netherlands, 1928Re@ports of International Arbitral Award4927-28) 829 at 845; also 4
Annual Digest of Public International Law Casgat 4; and 22merican Journal of International La(®928)
867 at 883South West Africa: second phasesesKEthiopiav. South AfricaLiberia v. South Africd, ICJ Rep,
1966, 6, dissenting opinion of Judge Tanaka, 259at294:NamibiaAdvisory OpinionICJ Rep, 1971, 31-32,
paras. 52-53WVestern SaharAdvisory OpinionlCJ Rep, 1975, 12, separate opinion of Judgeadtr@; 127 at
168-171; anddegean Sea continental shedfse, ICJ Rep, 1978, 3 at 29-32, paras.71-76cdfomentary see T.
Georgopoulos, ‘Le droit intertemporel et les dispiass conventionnelles évolutives: quelle théragoetre la
vieillesse des traitéq2004) 108Revue générale de droit international pulde3; R. Higgins, ‘Some
observations on the inter-temporal rule in intaora! law’, in J. Makarczyk (ed.Yheory of international law
at the threshold of the 21st century: essays irohoof Krzysztof Skubuszew§khe Hague: Kluwer, 1996), p.
173; R.Y. Jennings and A.D. Wat@ppenheim'’s international lagtondon: Longman, 1992, 9th ed.), p. 1281,
8633.11; H. LauterpachiThe function of law in the international commur{itpxford: Clarendon Press, 1933),
pp. 283-25; and S. Rosenimxvelopments in the law of treati@ambridge: Cambridge University Press,
1989), pp. 76-80.

180 Although the final text of Article 22 of the Leagyof Nations Covenant did not use the term ‘self-
determination’, it was included in earlier drafiee e.g. President Wilson’s Third Draft presentettié Paris
Peace Conference on 20 January 1919, in DH Milllee, Drafting of the Covenant, Volume Tkondon: G.P.
Putnam’s Sons, 1928), p. 103. ('... in the futupeegnment of these peoples and territories theafubelf-
determination, or consent of the governed to tteem of government, shall be fairly and reasonatgplied,
and all policies of administration or economic depeent be based primarily upon the well-considered
interests of the people themselves'.)
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world, there should be applied the principle tihet well-being and development of such
peoples form a sacred trust of civilisation and geurities for the performance of this trust
should be embodied in this Covendfit.

In its 1971Namibiaadvisory opinion, the ICJ ruled that the ‘sacregt was to facilitate self-
determination®

52. ...the subsequent development of internati@main regard to non-self-governing
territories, as enshrined in the Charter of thetéthNations, made the principle of self-
determination applicable to all of them. The cona#phe sacred trust was confirmed and
expanded to all ‘territories whose peoples haveyabattained a full measure of self-
government’ (Art. 73). Thus it clearly embracediteries under a colonial regime.
Obviously the sacred trust continued to apply tadiee of Nations mandated territories on
which an international status had been conferrdéeeaA further important stage in this
development was the Declaration on the Grantingagpendence to Colonial Countries and
Peoples (General Assembly resolution 1514 (XV)4€DEecember 1960), which embraces all
peoples and territories which ‘have not yet attdimelependence’...

53. ...viewing the institutions of 1919, the Conmust take into consideration the changes
which have occurred in the supervening half-centang its interpretation cannot remain
unaffected by the subsequent development of lawwuth the Charter of the United Nations
and by way of customary law. Moreover, an intevai instrument has to be interpreted and
applied within the framework of the entire legast®m prevailing at the time of the
interpretation. In the domain to which the pregeoteedings relate, the last fifty years, as
indicated above, have brought important developsadiitese developments leave little doubt
that the ultimate objective of the sacred trust thasself-determination and independence of
the peoples concerned. In this domain; as elsewtie&orpus iuris gentium has been
considerably enriched, and this the Court, if faishfully to discharge its functions, may not

ignore’®®

3. The Right of the Palestinian People to Self-Detenation

The right of the Palestinian people to self-deteation has been affirmed in numerous international
instruments and confirmed by the 1€EJIn theWall advisory opinion, the ICJ observed:

As regards the principle of the right of peoplesat-determination, the Court observes that
the existence of a ‘Palestinian people’ is no lengéssue. Such existence has moreover been
recognized by Israel in the exchange of letter$ §eptember 1993 between Mr. Yasser
Arafat, President of the Palestine Liberation Orgation (PLO) and Mr. Yitzhak Rabin,
Israeli Prime Minister. In that correspondence,Rinesident of the PLO recognized ‘the right
of the State of Israel to exist in peace and sgcwand made various other commitments. In
reply, the Israeli Prime Minister informed him thait the light of those commitments, ‘the
Government of Israel has decided to recognize L@ &s the representative of the
Palestinian people’. The Israeli-Palestinian ImeAigreement on the West Bank and the
Gaza Strip of 28 September 1995 also refers a nuafitisnes to the Palestinian people and
its ‘legitimate rights’ (Preamble, paras. 4, 7A8jcle Il, para. 2; Article lll, paras. 1 and 3;
Article XXII, para. 2). The Court considers thabsle rights include the right to self-

161 See Article 22, Covenant of the League of Nati¢h820) 1League of Nations Official Journ8l

162 Namibia Advisory OpinigriCJ Rep, 1971, 16 at 31, para. 53; reaffirmed/ail Advisory OpinionICJ Rep,
2004, 171-172, para. 88.

183NamibiaAdvisory OpinionICJ Rep, 1971, 31-32, paras. 52-53.

184 For a collection of documents on the Palestinestipre in international law that bear on self-detieration,
among other things, see M. Cherif Bassiouni (€&2b;uments on the Arab-Israeli Confli¢tew York:
Transnational Publishers, 2005).
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determination, as the General Assembly has morgecegnized on a number of occasions
(see, for example, resolution 58/163 of 22 DecerabéR) >

The question then is to identify the ‘objectivestgnce’ of this right regarding the character ef th
‘people’ that holds the right to self-determinatemd the territorial unit for its expression. The
substance of both has changed since the prindigelisdetermination was vested in the
population(s) of Palestine as a whole, when thésBrMandate was created in 1992.

The Mandate for Palestine was a Class A Mantfatisfined by Article 22 of the League of Nations
Covenant as territories that had previously formpad of the Ottoman Empire and that had ‘reached a
stage of development where their existence as emgmnt nations can be provisionally recognised
subject to the rendering of administrative advicd assistance by a Mandatory until such time as
they are able to stand alone’. The British ColoBiatretary clarified its view of this provisionthe
self-determination of Palestine:

His Majesty’s Government conceived it as of theerse of such a mandate as the Palestine
mandate, an A mandate, and of Article 22 of thedbawt, that Palestine should be
developed, not as a British colony permanently uldgish rule, but as a self-governing
State or States with the right of autonomous eiaif®

In the Balfour Declaration of 1917, the British @omment had also authorised a ‘national home for
the Jewish people’ in Palestine, with the qualifigébeing clearly understood that nothing shal b
done which might prejudice the civil and religiaights of existing non-Jewish communities in
Palestine’. The League of Nations incorporateddbigish national home project into the Palestine
Mandate in 1922 with the same qualifiéf,providing that the Zionist Organisation would ftioa as
the ‘Jewish agency’ which would cooperate with Mendate authorities to facilitate Jewish
immigration, naturalisation, and development of¢bantry and making English, Arabic and Hebrew
the official languages. Article 15 of the Mandatetfier stated that ‘No discrimination of any kind
shall be made between the inhabitants of Palestirtee ground of race, religion or language’. Still
the Zionist Organisation interpreted ‘Jewish naidmome’ to mean the eventual formation of a
Jewish state in Palestine. The implications of plailicy for the Palestinian Arabs, which led tangs
violence, forced the British Government to issu€®ad9 White Paper clarifying that Britain envisaged
a bi-national solution in a single unitary statéhwvboth Arabs and Jews would share power in such a
way that their essential interests would be sectifdthis model was supported also by the
recommendations of the 1946 Anglo-American CommiteEnquiry and the 1948 draft UN
Trusteeship Agreement. The 1937 Peel Partition'Pland the 1947 UN Partition Pldh

185 Wall Advisory OpinionICJ Rep, 2004, 136 at 182-183, para. 118. Thisawunanimous ruling by the
Court. Although one judge found that the Courtidtithave exercised its discretion and refused teceto
the request for an advisory opinion, and thus dieskefrom the Court’s formal conclusions, he nogktss
expressly affirmed that the Palestinian people ggses the right to self-determination, see Dedteraf Judge
Buergenthal, ICJ Rep, 2004, 240 at 241, para. 4.

166 The Mandate entered into force in 1923.
167Seewall Advisory OpinionICJ Rep, 2004, 165, para. 70.

188 See the statement dated 5 August 1937 by Mr. Gr@sive, the Colonial Secretary, at the League of
Nations, Permanent Mandates Commission, MinutéiseoT hirty-Second (Extraordinary) Session devoted t
Palestine, held at Geneva from 30 July 30 to 18u&uf8 1937, including the Report of the Commissiothe
Council, Official No. C.330.M.222 1937. VI, p. 87.

%9 The Council of the League of Nation, Palestine tiaa, 24 July 1922.

170 See Palestine: Statement of Policy, Presentetieb@écretary of State for the Colonies to Parlidrhgn
Command of His Majesty, (1 May 1939), Cmd. 601%d&eof the Anglo-American Committee of Enquiry
regarding the problems of European Jewry and Radedfliscellaneous No. 8 (1946), Lausanne, 20 Apa#6
(London: H.M.S.0O. Cmd. 6808); and Draft Trusteeshjpeement for Palestine, U.N. Doc. A/C.1/277, 28ilA
1948.

"1 palestine Royal Commission Report, July 1937, G3a@9.
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recommended partition and formation of a ‘Jewisitestand an ‘Arab state’, thus proposing
Palestine’s division into two self-determinationtarserving two distinct peoples.

During the war between Zionist and Arab forces9472-48, Israel was declared an independent
Jewish state in 78 percent of Mandate Palestine.PEtestinian Arab population’s right of self-
determination was left without expression and weecgvely submerged as an international concern,
displaced by concerns for the return of ‘Arab refesj’ " It resurfaced only toward the end of the
1960s, with the rise of the Palestine Liberatiogadisation (PLO) and the linking of the rights loé t
Palestinian people to national liberation struggteafrica.

In 1969, the UN General Assembly recognised theligmable rights’ of ‘the people of Palestine’,
implying by reference to ‘refugees’ and ‘other ibhants of the occupied territories’ that this pleop
was a people distinct from the population of Mardaalestine as a whole, which now included
Jewish citizens of Israéf? In November 1970, the General Assembly passedauten affirming

‘the legitimacy of the struggle of peoples unddon@l and alien domination recognized as being
entitled to the right of self-determination to wstto them that right by any means at their
disposal*”® and condemning ‘those Governments that deny tfie to self-determination of peoples
recognized as being entitled to it, especiallyhef peoples of southern Africa and PalestiieX

week later, the General Assembly passed anothaluties recognising that ‘the people of Palestine
are entitled to equal rights and self-determinatioraccordance with the Charter of the United
Nations’>’ In 1973, the General Assembly passed Resoluti@d 8@claring that both the Palestinian
people and the peoples of southern Africa hadtd t@engage in armed struggle in pursuit of their
right of self-determinatiof’®

Thus, since 1967, the ‘Palestinian people’ has danmeean the Arab population of Mandate
Palestine that has not been incorporated intollgme®uigh citizenship, although no sectarian onigth
identity has been formally ascribed (and the nafipnof Palestinian citizens of Israel remains a
subject of some tensiohy.In 1975, the General Assembly expressed its grameern that no

172 General Assembly Resolution 181, (Il), 29 Novenit@47. The Arab states opposed the Partition Ridn a
demanded independence in a single unitary state oDiheir objections, among others, was that thdyot
think that a Palestinian state in the area allactdet in the Plan would be viable. See the Odfidkecords of
the Second Session of the General Assembly, AdGdmomittee on the Palestinian Question, 25 September
25 November 1947, UN Doc. A/AC. 14/32 and Add. 1 Nbvember 1947.

13 The 1948 war led to a fundamental change in theodeaphic composition of Palestine. See Janet Li- Ab
Lughod, ‘The Demographic Transformation of Palestin Ibrahim Abu Lughod (ed.)fhe Transformation of
Palestine: Essays on the Origin and DevelopmetiimfArab-Israeli Conflic{Evanston: Northwestern
University Press, 1987, 2nd Ed.), pp. 139-163e [frature on the 1948 war is vast: for examgde, Walid
Khalidi, Why did the Palestinians leave? An examinatioh@fionist version of the exodus of 1948ndon:
Arab Information Centre, 1963); Benny Morridhe Birth of the Palestinian Refugee Problem, 19479
(Cambridge: Cambridge University Press, 1987); Bade Rogan and Avi Shlaim (edsThe War for
Palestine: Rewriting the History of 1948ambridge: Cambridge University Press, 2007, rse@ulition).

174 General Assembly Resolution 2535 (XXIV),10 Deber 1969United Nations Relief and Works Agency
for Palestine Refugees in the Near E&sirt B, operative para. 1.

75 See UN General Assembly Resolution 2649 (XXV)N&@ember 1970.
176 General Assembly Resolution 2649, ibid, operapiae. 5.

17 General Assembly Resolution 2672 (XXV),8 Decemt®F0,United Nations Relief and Works Agency for
Palestine Refugees in the Near E&srt C, operative para. 1.

178 General Assembly Resolution A/3070, (XXVIII), 3@dember 1973 reaffirmsthe legitimacy of the
peoples' struggle for liberation from colonial darkign domination and alien subjugation by allikke
means, including armed struggle.’

179 A recent example is the reaction of Palestinisizesis of Israel to then Israeli Foreign MinistépiTLivni’s
comment, ‘Once a Palestinian state is establidheth come to the Palestinian citizens, whom welsgdeli
Arabs, and say to them 'you are citizens with egghts, but the national solution for you is elbene."
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progress had been made toward ‘the exercise bydlestinian people of its inalienable rights in
Palestine, including the right to self-determinatwithout external interference and the right to
national independence and sovereigniylt also expressed concern that the Palestiniamstia

been able ‘to return to their homes and propedsnfwhich they have been displaced and
uprooted.’® It then established a Committee on the Exercighefnalienable Rights of the
Palestinian People to assist them in exercisinig thyt of self-determinatiot’? The General
Assembly has repeatedly reaffirmed the right ofRa&stinian people to ‘self-determination, nationa
independence, territorial integrity, and nationaityiand sovereignty without external

interference X

The territorial scope of the Palestinian self-deiaeation unit has also altered. As ratified by the
League of Nations in July 1922, the Mandate foe$tate included within its territorial scope land
east of the River Jordan. As the Balfour Declaratiad also authorised a ‘Jewish national home’ in
Palestine, this complicated British plans to gyzart of the territory to Arab allies from World Whr
In September 1922, the British government exclutieshsjordan from all the provisions dealing with
Jewish settlemenit’ Although, technically, only one Mandate existedtdin thus adopted separate
administrative regimes for the two territories, austering the part west of the Jordan as ‘Palestin
and the part east of the Jordan as ‘Transjordaansier of authority proceeded incrementally and
culminated in the independence of Transjordanseparate state under Hashemite tHn&xpressly
relying on this Agreement, ilawdat Badawi Sha'ban v Commissioner for Migrahod Statistics

the Supreme Court of Palestine ruled:

Trans-Jordan has a government entirely indeperafdpdlestine—the laws of Palestine are
not applicable in Trans-Jordan nor are their lapieable here. Moreover, although the
High Commissioner of Palestine is also High Commissr for Trans-Jordan, Trans-Jordan
has an entirely independent government under tlkeoflan Amir and apart from certain
reserved matters the High Commissioner cannotferewith the government of Trans-
Jordan—at the most he can advise from time to tihe Britannic Majesty has entered into
agreements with His Highness the Amir of Trans-dora which the existence of an
independent government in Trans-Jordan under teeofuhe Amir has been specifically
recognised (see Agreement dated 20.2.28). It @ tfeere from that Trans-Jordan exercises
its powers of legislation and administration thrbutg own constitutional government which
is entirely separate and independent from thabdgdRine'®®

Quoted inHa'aretz ‘Livni: National aspirations of Israel's Arabsnche met by Palestinian homeland’, 11
December 2008.

180 General Assembly Resolution 3376 (XXV), 10 Novemb@75.
181 i
Ibid.

182 |bid, operative para. 3.

183 See, e.g., General Assembly Resolution 33/24 di@&mber 1978, and General Assembly Resolutiof 36/
of 28 October 1981.

184 See the statement by Lord Balfour to the Leagudatibns, 16 September 1922, regarding Article 5@
Mandate for Palestine inLague of Nations Official JourndNovember 1922, pp. 1188-1189; also the
memorandum by Lord Balfour to the Council of thegee of Nations revoking specific articles pertagnio
the Jewish national home from the Mandate for Tjoadan in 3League of Nations Official JourndNovember
(1922), pp. 1390-1391.

185 Incremental steps included the 22 March 1946 Jrelalliance between the United Kingdom and
Transjordan (146 BFSP 461 and UKTS No32, 1946) tee®0 February 1928 Agreement between the United
Kingdom and Transjordan respecting the Administratf the Latter (128 BFSP 273 and UKTS No7, 1930).
On the separation of Palestine and TransjordarnCsme&fordCreation of Statep. 423-424.

186 Jawdat Badawi Sha'ban Commissioner for Migration and Statistig945) (Supreme Court of Palestine
sitting as the High Court of Justice, 14 Decem!85), 12l aw Reports of Palestireb1 at 553.
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This process culminated in the independence ofsjoedtan as a result of the 22 March 1946 Treaty
of Alliance between the United Kingdom and Trangjor'®’ As Crawford observes, the effect of this
separation is that issues of self-determinatiareapect of ‘Palestine properly so called, thahes t
area west of the 1922 line’ must be consideredein bwn. The territory which became Transjordan
is irrelevant in this equatioff This is in accordance with the principleutf possidetis iurisvhich is
associated with the decolonisation process, arglttieiexercise of the right of self-determination.
the Case concerning the frontier dispute (Burkina-Fa&all), the International Court ruled:

23. ...The essence of the principle lies in itsnary aim of securing respect for the
territorial boundaries at the moment when indeproédés achieved. Such territorial
boundaries might be no more than delimitations betwdifferent administrative divisions or
colonies all subject to the same sovereign. In¢hae, the application of the principleubi
possidetigesulted in administrative boundaries being tramséd into international frontiers
in the full sense of the term...

24. The territorial boundaries which have to b@eesed may also derive from
international frontiers which previously divideaalony of one State from a colony of
another, or indeed a colonial territory from thesitery of an independent State, or one which
was under protectorate, but had retained its intevnal personality. There is no doubt that
the obligation to respect pre-existing internatidrantiers in the event of a State succession
derives from a general rule of international laviaether or not the rule is expressed in the
formulauti possidetis®

As a result of the administrative separation oeBt@the and Transjordan, thé possidetisule
excludes any consideration that the territory toehst of the River Jordan is relevant to the gurest
of the self-determination of the Palestinian Aralpydation. The operation ofti possidetisnay also
be seen in both the granting of independence ttadon 1946 and the delineation of its boundary
with Israel in Article 3 of the 1994 Israel-Jord@eace Treaty.

Nevertheless, some sources have argued that imaitdtsovereign of the West Bank is properly the
Hashemite Kingdom of Jordan, based on Jordan’srasimation of the West Bank, including East
Jerusalem, from 1948 until 196%.In this view, self-determination for Palestinidnghe West Bank
should be expressed ultimately through adoptiofoodlanian citizenship and accession of West Bank
land to Jordanian sovereignty. For example, forngda, a former legal advisor to the Israeli Foreign
Ministry stated:

Since Israel seized the West Bank from the Kingaddordan in the 1967 Six-Day War, this
territory has essentially been disputed land withdlaimants being Israel, Jordan, and the

187 6 United Nations Treaty Serigs!} (subsequently replaced by the 15 March 194atyref Alliance between
the United Kingdom and Transjordan, 77 United N&idreaty Series 994). On the separation of Ra¢eahd
Transjordan, see Crawfor@reation of Stategp. 423-424.

188 Crawford,Creation of State®. 424.

189 Case concerning the frontier dispute (Burkina-Fa&all), ICJ Rep, 1986, 554 at 556, paras. 23-24; see
generally 565-567, paras. 20-25. This judgmentdedisered by a Chamber of the International Court,
comprising Judges Bedjaoui, Lachs and Ruda, wilgesad hocLuchaire and Abi-Saab. Under Article 27 of
the Statute of the International Court, a judgngwven by a Chamber of the Court ‘shall be consider®
rendered by the Court’.

190 gee, e.g., the arguments advanced by Julius Stwael and Palestine: Assault on the Law of Nations
(Baltimore: Johns Hopkins University Press, 198h)a speech before the UN General Assembly on 2
December 1980, Yehuda Z. Blum, Israel’'s Permanepté&sentative to the United Nations said that lhiens
of the Palestinians to establish a state in thet Wask and Gaza Strip were unfounded. He saidtifeat
Palestinians had already achieved self-determimatitheir own state, namely Jordan. See Genersgrbly
Official Records, XXXVth session, Plenary Meetinggth meeting, 1318, paras. 108-13.
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Palestinians. Its ultimate status and boundariésequire negotiation between the parties,
according to Security Council Resolutions 242 aBg3"

After the end of hostilities in 1949, Jordan digpia policy to incorporate the West Bank. On 24
April 1950, the Jordanian House of Assembly proratdd a resolution which provided in part:

in accordance with the right of self-determinatidghe Jordan Parliament, representing both
banks, decides...

1. Approval is granted to complete unity betweentthio banks of the Jordan, the Eastern and
the Western, and their amalgamation in one singl&eS.

2. Arab rights in Palestine shall be protected.s€hgghts shall be defended with all possible
legal means and this unity shall in no way be cotetewith the final settlement of
Palestine’s just case within the limits of natiohapes, Arab cooperation and international
justice.

After the Six-Day War in 1967, the United Statesegassurances to King Hussein of Jordan that it
did not envisage that Jordan would be confinethédHast Bank and was prepared to support the
accession of the West Bank to Jordan ‘with minarmatary rectifications*? Reflecting this so-called
‘Jordan option’, Israel's stance between 1967 @&Blwas to ignore calls by West Bank Arabs for a

separate existence, preferring instead to dealJeittan->

On the other hand, the Political Committee of thabALeague declared that Jordan’s annexation of
the West Bank violated its resolution of 12 Ap@I5D, which had prohibited the annexation of any
part of Palestine. A compromise was reached betweeheague and Jordan, and on 31 May 1950
Jordan declared that the annexation was withoyuighice to the final settlement of the Palestine
issuet® Only the United Kingdom and Pakistan formally rgeised Jordan’s annexation of the West
Bank (not including Jerusaletand Jordan formally renounced its claim to sowgsi over the

191 R. SabelThe ICJ opinion on the separation barrier: designgtthe entire West Bank as ‘Palestinian
territory’ (Jerusalem: Jerusalem Center for Public Affairdp@er 2005), available at:
www.jcpa.org/JCPA/Templates/ShowPage.asp?DBID=1&INA &TMID=111&FID=254&P1D=0&11D=89
3.

192 SeeForeign Relations of the United States, 1964-68: XtX, Arab-Israeli crisis and war, 1967
(Washington DC: US Government Printing Office, 2pPvereinafter XIX FRUS 1964-68], Doc. 50Bglegram
from the Department of State to the Embassy irelsB) November 196898; and Doc. 50T,elegram from
the Mission to the United Nations to the Departnadr$tate, 4 November 196881 at 982-983.

1%3See XIX FRUS 1964-68, Doc. 448emorandum of conversation, 24 October 198% at 946; Doc. 491,
Telegram from the Mission to the United Nationth® Department of State, 26 October 19853 at 955; and
Doc. 494 Memorandum from the President’s Special CounsePfMcson) to President Johnston, 31 October
1967 961. Gerson notes that Israel did not conteslativiiiness of Jordan’s control over the West Bark,
shown by its calls for a peace treaty which com@diborder modifications: see A. Gerstsrael, the West Bank
and international law{London: Cass, 1978), p. 80. In contrast, Bluainet that the ‘non-prejudice clause’ in
the 1949 Israel-Jordan Armistice Agreement frozepthrties’ rights and claims to the territory of West
Bank. As long as this remained in force, no unikdtact could alter the rights of either party,ghlordan’s
purported annexation of the West Bank lacked agglleffect—see Y.Z. Blum, ‘The missing reversioner:
reflections on the status of Judea and Samari&g8)3srael Law Reviev279 at 288. The Israel-Jordan
Armistice Agreement terminated, at the latest, with outbreak of the Six-Day War in 1967—see ReGab
‘The International Court of Justice’s decision ba separation barrier and the green line’ (2003568 Law
Review316 at 324.

194 For a dossier of the relevant documents, see Mtewian (ed.), Digest of International LayWashington
DC: Dept of State, 1963) 1163-1168.

195For the United Kingdom’s statement of recognitisee 474 HC Deb (5th Ser) cols.1137-1139 (27 April
1950), reproduced in WhitemanP2gest of International Lay1167-1168. A scanned copy of the statement is
available athttp://upload.wikimedia.org/wikipedia/en/9/91/UKmizesl|sraelJordan.pdf
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West Bank in 1988% In the 1994 Israel-Jordan Peace Treaty, the boyretaployed was the
Mandate boundary, as amended in 1922 when Palesith&ransjordan were constituted as separate
administrative units. Article 3 provided, in part:

1. The international boundary between Jordan aragtliss delimited with reference to the
boundary definition under the Mandate as is shawAirinex | (a), on the mapping materials
attached thereto and coordinates specified therein.

2. The boundary, as set out in Annex | (a), ispremanent, secure and recognized
international boundary between Jordan and Isragiput prejudice to the status of any
territories that came under Israeli military goweemt control in 1967

The West Bank, including East Jerusalem, and tleaG#rip have thus become the self-
determination unit for the Palestinian peoplet$naritten submissions to the ICJ during Wall
advisory opinion process, Palestine referred teelerritories as ‘the territorial sphere over \ittice
Palestinian people are entitled to exercise thgiit of self-determination'?® Israel and the PLO have
agreed that the West Bank and Gaza Strip forrm@esiterritorial unit’ whose integrity is to be
preserved pending the conclusion of permanentsstagotiations?® The UN General Assembly, in
one of its latest pronouncements concerning thigdeal dismemberment of the West Bank by the
construction of the Wall, stressed ‘the need fepeet for and preservation of the territorial unity
contiguity and integrity of all of the OPT, incluxj East Jerusalerf’ Similarly, following Israel’s
‘Operation Cast Lead’ in the Gaza Strip in Decenf#i#8-January 2009, the Security Council
stressed that the Gaza Strip constitutes an ‘iatggut’ of the self-determination unit compriséd o
the Palestinian territory occupied in 1987The Wye River Memorandum and the Sharm el-Sheikh
Memorandum contain provisions prohibiting ‘any stieat will change the status of the West Bank
and the Gaza Strip in accordance with the Intergmeament* Israel’s High Court of Justice, also
relying on the Israeli-Palestinian Interim Agreeméras affirmed Israel's recognition of the unity o
the West Bank and Gaza as a single territorialftifthe ICJ’s finding that the Interim Agreement

19 This was announced by King Hussein in his 31 1@88Address to the Natipmeproduced at
www.kinghussein.gov.jo/88 july31.htrahd (1988) 2Tnternational Legal Material4.637. See also ‘Jordan:
Statement Concerning Disengagement from the Wetst Bad Palestinian Self-Determination’, AddressHixy
Majesty King Hussein to the Nation, 31 July 198888) 27International Legal Material4637 at 1637-1645.

197 Treaty of Peace between the Hashemite Kingdorordh and the State of Israel, 26 October 19942 204
United Nations Treaty Series 35325, reproducedM®bc. A/50/73 and S/1995/83 (27 January 1995); and
also United Nations Treaty Series, reproducedmaty.kinghussein.gov.jo/peacetreaty.htrahd (1995) 34
International Legal Material€3.

19% gSee, e.gWall Advisory OpiniorPleadings, Palestine Written Statement, 239, gdi&and 240, para. 549.

199 See the 1993 Declaration of Principles on InteSigif-Government Arrangements, Article IV; and 1993
Israeli-Palestinian Interim Agreement on the WemtiBand the Gaza Strip, Article XI.1. For commeptaee
R. Shehadelzrom occupation to Interim Accords: Israel and Palestinian TerritoriegLondon: Kluwer,
1997), pp. 35-37. The question of Jerusalem ispofse, a matter reserved for the permanent status
negotiations: see the Agreed Minutes to the Deiiteraf Principles on Interim Self-Government
Arrangements, Understanding in relation to Artidleand 1995 Interim Agreement, Articles XVII.1 and
XXXI.5.

200 GA Resolution 62/146, 18 December 2007.
201 security Council Resolution 1860, 8 January 2009.

202 5ee Article V of the Israel-Palestine Liberatiorg@nisation: Wye River Memorandum, 23 October 1998,
(1998) 37International Legal Materials1251, at 1255; and Article 8.10, Israel-Palestiiberation
Organisation: The Sharm El-Sheikh Memorandum, 4e®aiper-. 1999, 38ternational Legal Materials1465
at 1468.

203Ajuri v. IDF CommanderHCJ 7015/02, 3 September 2002, (20823el Law Revievt, opinion of President
Barak at 17-18, para. 22. Lein noteder alia, that Israel incorporated the Interim Agreemeritsrentirety

into its military legislation in both the West Baakd Gaza Strip, and that this legislation hasreh revoked:
see Y. LeinOne big prison: freedom of movement to and from3aea Strip on the eve of the Disengagement
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affirmed the Palestinian people’s right to selfedetinatioi® thus records the status and integrity of
the West Bank and Gaza as the territorial selfrd@tetion unit upon which the Palestinian people is
entitled to exercise the right to self-determinatio

C. Legal Status of the Occupied Palestinian Territdes

The Government of Israel has consistently challdrige status of the Palestinian territories as
occupied, referring to them as ‘administered’ aspdited’ territories. (Within Israel, this controsg
is often elided entirely by calling the West Badkdea and Samaria’ and Israeli legal scholarship
often employs this termiy For example, a former legal advisor to the IsrBelieign Ministry has
stated:

Since Israel seized the West Bank from the Kinga@ddordan in the 1967 Six-Day War, this
territory has essentially been disputed land withdlaimants being Israel, Jordan, and the
Palestinians. Its ultimate status and boundariésequire negotiation between the parties,
according to Security Council Resolutions 242 aB@’%

Several reasons are proffered for arguing thaP#lestinian territories are not occupied. Oneas th
the West Bank and Gaza Strip lacked legitimate rges when Israel seized them during the 1967
war—the ‘missing reversioner’ argument—and thusldleof occupation does not apply. Israel has
further claimed to annex East Jerusalem and thueve it permanently from the regime of
occupation. Other arguments tacitly accept thaPtestinian territories were under belligerent
occupation but assert that their status has receintinged. In particular, the Oslo Accords are
sometimes argued to have altered the status oétheries, a claim explored here through careful
reference to the terms of the Fourth Geneva Comwentgarding such agreements. Also, Israel’'s
unilateral ‘disengagement’ and withdrawal of setiémts from the Gaza Strip in 2005 is frequently
argued to have terminated Israel's status as oaogpwer there. Although the international
community has rejected these arguments, the legad fior doing so here must be established.

1. The ‘Missing Reversioner’ Argument

Although Israeli military legislation initially agpted the Fourth Geneva Conventiotexsspecialis

in the OPT, and therefore that the West Bank arnch®@sere occupied territorié¥’ it was not long

after the 1967 war that this position was renegezhiand the ‘missing reversioner’ argument gained
currency in Israeli legal and political circlié&In essence, this argument contends that Israel miate
have the status of belligerent occupant in thetoeres seized in the Six-Day War because neither
Jordan nor Egypt were the displaced legitimate igges over these territories in terms of Artick 4

Plan (Jerusalem: B'Tselem/HaMoked, 2005), 20-21, atlat:www.hamoked.orq.il/items/12800 eng.pdf
204all Advisory OpinionICJ Rep, 2004, 182-183, para. 118.

205 Judea and Samaria are names associated in Jeaditlon with Jewish kingdoms or regions located in
territory now in West Bank.

20°R. Sabel, ‘The ICJ opinion on the separation bardesignating the entire West Bank as ‘Palestinian
territory” (Jeruselem: Jerusalem Center for PuBlifairs, October 2005), available at:
www.jcpa.org/JCPA/Templates/ShowPage.asp?DBID=1&INA &TMID=111&FID=254&P1D=0&11D=89
3.

297 Article 35 of Israeli Military Proclamation No. 3une 1967, stated that Israeli military courthia occupied
territory ‘must apply the provisions of the [Fodr@Beneva Convention ... In case of conflict betwgs Order
and the said Convention, the Convention shall pkéeva

2085ee Blum, ‘Missing Reversioner’, and M. ShamgaheBbservance of international law in the adminéste
territories’ (1971) lsrael Yearbook on Human Rigi262 at 263-266. See also Gerdamgel, the West Bank
and International Lavwpp. 76-82; and G. Gorenbeifhe accidental empire: Israel and the birth of the
settlements, 1967-19{Rew York: Times Books, 2006), p. 101.
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of the Hague Regulations. (Notably, this argumentmadicts arguments about ultimate Jordanian
sovereignty discussed in the previous section.pAtiog to the argument, as Jordan and Egypt had
invaded the territory of Mandate Palestine in 1Bd8rder to eradicate Israel, they had used force
unlawfully in contravention of Article 2(4) of tHénited Nations Chartéf? Because they had
unlawfully acquired control over the territorieduB claims that Jordan, and by extension Egypt,
were entitled at most to claim the status of betkmt occupants?® As the purpose of the law of
belligerent occupation is to recognise the occupaights and obligations of governance while
safeguarding the reversionary rights of the ouste@reign, where the latter did not exist (because
there is no ousted sovereign) only those rulesided to safeguard the humanitarian rights of the
population apply**

In particular, Israel claimed that because the @®hot constitute territories of a High Contragtin
Party to the Fourth Geneva Convention, the sitaatid not fall within the terms of Article 2 of the
Convention which provides, in part:

...the present Convention shall apply to all cadeteclared war or of any other armed
conflict which may arise between two or more of iigh Contracting Parties...

The Convention shall also apply to all cases ofiplaor total occupation of the territory of a
High Contracting Party, even if the said occupatieets with no armed resistance.

In this view, Israel is in lawful control of thertgories as a result of measures taken in selfmuiat,
to which no other State could show better titlecdlingly, Blum contends, Israel’'s possession ef th

territories was ‘virtually indistinguishable fronmabsolute title...valiérga omnes®*?

The ‘missing reversioner’ argument was rejectethieylCJ in thaVall advisory opinion. The ICJ
ruled that the Convention applied to any armedlatrifetween High Contracting Parties and that it
was irrelevant whether territory occupied duringttbonflict was under their sovereignty. This
interpretation was based on textual exegesis, i@y history of the Fourth Geneva Convention,
the practice of parties to the Convention, the sieivthe ICRC, General Assembly and Security
Council, and also that of Israel’s High Court oftice?*® This was a unanimous finding by the Court,
as the sole dissenting judge, Judge Buergenthalegsly concurred in this rulirfdf This conclusion
had also been foreshadowed in the September 198ibraedum of the then legal advisor to the

299 Article 2(4) provides, ‘All Members shall refrain their international relations from the threatee of force
against the territorial integrity or political ingdendence of any State, or in any other manner gistemt with
the Purposes of the United Nations'.

219B|ym, ‘Missing Reversioner’, pp. 288, 292-293.s@Gersonisrael, the West Bankand International Law,
pp. 78-79 (although Gerson thinks that Jordan naas tbeen more than a belligerent occupant in thet We
Bank, inventing the category of trustee-occuparh@process); and Shamgar, ‘Administered terggrat
265-266.

211 Blum, Missing Reversionepp. 293-294.

22Blum, Missing ReversioneR94. See also BlumSecure boundaries and Middle East peace in the tigh
international law and practicéJerusalem: Hebrew University, 1971), pp. 90-94r98n Israel, the West Bank
and International Law80-81; E. Rostow,Palestinian self-determination: possible futureslie unallocated
territories of the Palestine Mandate’ (1978-7%abe Studies in World Public Ordéd7 at 160-161; and S.M.
Schwebel, ‘What weight to conquest?’ (1970)84erican Journal of International La@4, republished in
SchwebelJustice in international layCambridge: Grotius/Cambridge University Pres@4)9 p. 521, and in
M. Shaw (ed.)Title to territory (Aldershot: Ashgate, 2005), p. 393. Compare RBernings and A.D. Watts,
Oppenheim’s international law Vol. I: Peagieondon: Longmans, 1992"9Ed.), p. 704 n.8; and R.A. Falk and
B.H. Weston, ‘The relevance of international lawPestinian rights in the West Bank and Gazaedgall
defence of the intifada’ (1991) 32arvard International Law Journal29 at 138-144.

Z3all Advisory OpinionICJ Rep, 2004, 173-177, paras. 90-101.
#Declaration of Judge Buergenthal, ICJ Rep, 2008, péra. 2.
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Israeli Foreign Ministry, Theodor Meron, which natiaat the international community had rejected
Israel’'s claim that the territories were not oced3i”

Further, as Gerson notes, Israel did not contestathfulness of Jordan’s control of the West Bahk
and clearly sought to conclude a peace treaty ifeeBix-Day War which would have returned the
West Bank to Jordan, albeit with modified borddedanian repossession of the West Bank was the
premise of the diplomatic negotiations and exchangach preceded the adoption of Security
Council resolution 242. This surely amounts toraplicit recognition by Israel that Jordan possessed
title to the West Bank, thus negating the contenéibthe core of the missing reversioner argument
and the rationale for claiming that the Fourth Gen€onvention is inapplicable.

2. East Jerusalem: status as occupied territory

Israel holds that East Jerusalem, the easterroptré city held under Jordanian rule between 1948
and 1967, has been annexed permanently to Isrdes amo longer occupied territory. This claim was
initiated in Amendment 11 to the Law and Administra Ordinance of 1948, passed by the Knesset
on 27 June 1967, which held that the ‘law, jurisdit and administration’ of the Israeli state shall
extend to any area of Eretz Israel designated tigraf the government. The following day, the
Israeli authorities used this amendment to plact Eerusalem, including its Old City, under Israeli
judicial and administrative control. On the samg, d®y virtue of a municipal order, the Israeli
Ministry of Interior extended the boundaries of 8®eusalem Municipality over that same area,
incorporating the territory and the population o€apied East Jerusalem into the municipal and
administrative spheres of its government. The Hagisalem Municipality was ordered to cease
operations on 29 June 1967 and Israel completedhitexation under the banner of integration of
services. In 1980, Israel confirmed Jerusalemtustas the capital of Israel through a Basic Edw.

Thus, much as France did in Algeﬁé]srael absorbed East Jerusalem into its own ¢eyrand has
proceeded to exercise sovereignty there. The iettpdrmanence of this consolidation is clear from
development planning since 1967, including an irattsgl ring of Jewish neighbourhoods and

#5See Gorenbergccidental Empirepp. 101-102. Gorenberg provides a fragmentedumtof Meron’s
opinion (pp. 99-102). A scan of the original Halrtext of this opinion is available on Gorenbeng&bsite at:
http://southjerusalem.com/settlement-and-occupdtistorical-documentsand a complete English translation
on that of the Sir Joseph Hotung Programme in lldwman Rights and Peace Building in the Middle East
(School of Oriental and African Studies, London) at
http://www.soas.ac.uk/lawpeacemideast/resource8sipdt

#8Gersonsrael, the West Banknd International Lawp. 80. Israel also recognised that Egypt had some
interest in Gaza by virtue of Article 2 of the E¢yprael Treaty of Peace, 26 March 1979, 1136 Wdnietions
Treaty Series 17813 (registered by Egypt) and 11r#8d Nations Treaty Series 17855 (treaty and xesie
registered by Israel) arbid 17856 (agreed minutes, registered by Israel); r@smduced in (1979) 18
International Legal Materials 362. Article 2 prdes, ‘The permanent boundary between Egypt andl lisréhe
recognized international boundary between Egypttaadormer mandated territory of Palestine...witho
prejudice to the issue of the status of the Gadp.SThe Parties recognize this boundary as iatil@. Each
will respect the territorial integrity of the othéncluding their territorial waters and airspace’.

27 |srael: Basic Law: Jerusalem, Capital of Israakged by the Knesset on the 17th Av, 5740 (30th 10B0)
and published isefer Ha-Chukkimlo. 980 of the 23rd Av, 5740 (5th August, 1980)186; the Bill and an
Explanatory Note were publishedttatza'ot ChokNo. 1464 of 5740, p. 287; and the official Englisimslation
in 21 Laws of the State of Israel 75, and also Mdkini (ed.))srael’s foreign relations: selected documents,
1947-1974(Jerusalem: Ministry for Foreign Affairs, 1976)oNI, p. 245.

218 After overthrowing the constitutional monarchyli®48 and passing a new Constitution in Novembeénaf
year, the colony of Algeria was declared to berdegral part of the metropolitan territory of Franc
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settlements surrounding the city and highways aligh&rail system that connect Jewish settlements
in occupied East Jerusalem to West Jerus&iém.

Israel’'s claim to sovereignty over the territoryEast Jerusalem is invaifdon several counts and
has not been recognised as legitimate by the iamtiermal community. First, as Israel gained corool
East Jerusalem through the use of force, its daipermanent annexation amounts to concfiést.
The right of conquest has long been rendered defmpublic international law by the emergence of
the prohibition on the acquisition of territory dkugh the threat or use of force, an intrinsic dargl

of the prohibition on the use of force under Adi@l(4) of the UN Charter, established as a
peremptory norm gus cogens®

Second, Israel’'s annexation of Jerusalem dismentberd/est Bank by dividing East Jerusalem from
the rest of Palestinian occupied territory. As désed in Chapter |, the Declaration on the Grardfng
Independence to Colonial Countries and Peéfilaad the Declaration on Principles of International
Law concerning Friendly Relations and Co-operatiomong States emphasise the principle of
territorial inviolability of territory under foreig domination.

Third, international humanitarian law proscribey afteration in the status of an occupied territoyy
the Occupying Power, in whom sovereignty can ngest. For example, Article 47 of the Fourth
Geneva Convention prohibits the deprivation ofrihts of the occupied population ‘by any
annexation by the [Occupying Power] of the wholgart of the occupied territory’. The authoritative
commentary on the Fourth Geneva Convention confthat‘occupation as a result of war, while
representing actual possession to all appearacaesot imply any right whatsoever to dispose of

territory’.”**

In summary, Israel’'s annexation of East Jerusasgmima facieunlawful under international law,
does not affect that territory’s status under mé¢ional law, and does not impinge upon the
application ofjus in belloto protect the local population. The UN Securityu@cil has supported this
view, through several resolutions such as Resol@t&? of 1968, which declared that ‘all legislative
and administrative measures and actions takenragllg/hich purport to alter the status of Jerusalem
... are invalid and cannot change that staffiBY breaching its obligation not to alter the statfian

29 5ee Al-Haq40 Years after the Unlawful Annexation of East dafem: Consolidation of the lllegal
Situation Continues Through the Construction ofXbrusalem Light Rail28 June 2007), available at:
http://www.alhag.org/etemplate.php?id=326

220 5ee Security Council Resolution 298 (25 SepteriB@d), quoted iWall advisory opinion, ICJ Rep, 2004,
166, para. 75.

221 The preamble to Security Council Resolution 263Uy 1969) on the status of the Old City of Jelersa
reaffirms ‘the established principle that acquisitdf territory by military conquest is inadmisghbl

222 |nternational Law Commission (ILC), ‘Draft Articdeon the Law of Treaties, with CommentarigsC
Yearbook 196&/0l. Il, p. 247. See alsGase Concerning the Military and Paramilitary Adties in and

against Nicaragua (Nicaragua United States of Americaylerits, Judgment, ICJ (1986), para. 190. For a
detailed exposition of the emergence and consabidal the illegality of territorial acquisition thugh the use
of force, see |. Brownlidnternational Law and the Use of Force by Stgt@sford: Clarendon Press, 1963), p.
217; S. KormanThe right of conquest: the acquisition of territday force in international law and practice
(Oxford: Clarendon Press, 1996); and with specdference to the June 1967 hostilities, I. Sadayernational
Law Relating to Occupied Territory: Can Territory Acquired by Military Conquest under Modern
International Law’ (1972) 2&evue Egyptienne de Droit Internatiordl 56-64.

22 UN General Assembly Resolution 1514, paragrapfivéhich states, ‘Any attempt aimed at the partial o
total disruption of the national unity and the iterial integrity of a country is incompatible withe purposes
and principles of the Charter of the United Natibns

2243, PictetCommentary: IV Geneva Convention Relative to thiteetion of Civilian Persons in Time of War
(Geneva: ICRC, 1958), p. 275.

225 UN Security Council Resolutions 252, 21 May 1968 267, 3 July 1969. See also UN Security Council
Resolution 298, 25 September 1971 (‘all legislatimd administrative actions taken by Israel to geathe
status of the City of Jerusalem, including expraipon of land and properties, transfer of poputatiand
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occupied territory, Israel has gone beyond whaersnitted of an Occupying Power to the extent that
it has effectively unlawfully colonised East Jefdasaand is preventing the exercise of self-
determination by its population.

3. Legal Implications of the Oslo Accords

It could be argued that the Oslo Accords alteregal framework of Israeli practices by terminating
the condition of belligerent occupation, at leasrea A of the West Bank where nominal authority
was officially handed over to Palestinian Autharithis argument is rejected below on four grounds:
(1) Article 47 of the Fourth Geneva Convention fibgk any change of status in occupied territory
concluded through negotiations between the occgpyawer and local authorities under occupation;
(2) the agreements do not fall under the statspetial agreements; (3) the prohibition on a change
of status is not obviated by the status of the Rk@ signatory; and (4) the substance of the Oslo
Accords allocated negligible genuine territoriaigdiction to the Palestinian Authority and their
implementation has not improved conditions forgbgulation under occupatiGf?.

a. The Oslo Accords: basic provisions

As used here, the term ‘Oslo Accords’ refers tofthmal agreements that resulted from direct talks
between the Israeli government and the PLO, fogedlfirst as the Declaration of Principles on
Interim Self-Government Arrangements (1993) and@lated in the Interim Agreement on the West
Bank and Gaza Strip (199%5).The Accords created a Palestinian Interim Self-€@oment Authority
—styled ‘the Council’ in the agreement but gengradlled the Palestinian Authority (PA}—that

was to hold executive, legislative and judicialremity **° In addition, the Accords stipulated three
territorial categories or jurisdictional zones e WWest Bank (excluding East Jerusalem, upon wdich
determination was deferred to ‘permanent statugotigtions), known as Areas A, B, and C. In Area
A, amounting to approximately 2 percent of the \Rmhk at the time under the 1995 Interim
Agreement, and encompassing six of the major Railestcities, the ‘Council’ was to be vested with

legislation aimed at the incorporation of the odedysection, are totally invalid and cannot chathige status’);
UN Security Council Resolution 476, 30 June 1988; $&curity Resolution 478, 20 August 1980. It itafte
that these denunciations of Israel’s attemptstes #ie status of East Jerusalem were mirroretiédjanguage
of UN resolutions rejecting South Africa’s endeaoto grant independence to certain Bantustartdass as
similarly ‘invalid’. See, for example, UN Generakgembly Resolution 31/6A (1976).

226 shehadehrom Occupation to Interim Accordg, 15; O. Dajani, ‘Stalled between seasons: ttegriational
legal status of Palestine during the Interim Per{pe97-98) 26Denver Journal of International Law and
Policy 27 at 65-69. Even in those areas designatedti#ei®slo Accords, which have the highest conceotrat
of Palestinian population, Israel retains respalitsilfor Israeli citizens. Moreover, Israel rataiterritorial
jurisdiction over areas B and C, including itsIsatients, infrastructure and external relations:Beearation

of Principles, Article VIII, Public Order and SafetAnnex I, Agreement Minutes to the Declaratidn o
Principles on Interim Self-Government; Interim Agneent, chapter I, Article Xl (1) and Chapter Wrticle
XVII (1-2).

227 The Oslo Accords comprise: The Declaration of @pies on Interim Self-Government Arrangements,
September 1993, (1993) B&ernational Legal Material4525; the Gaza-Jericho Agreement, May 1994, (1994)
33 International Legal Material$22; The Interim Agreement on the West Bank aed3hza Strip, September
1995, (1995) 3énternational Legal Material$51; Protocol on Redeployment in Hebron, Janu@8y1(1997)

36 International Legal Material$50 ; Wye River Memorandum, October 1998, (19988 rnational Legal
Materials1251, and the Sharm El-Sheikh Memorandum, Septedf99, (1999) 3tternational Legal

Materials 1465. The latter two documents were focused oarsegthe compliance of the parties to implement
prior agreements. These accords were precededtterd ef Mutual Recognition in 1993.These agreemarg
sometimes termed collectively as the ‘Oslo Accartf3slo’ or ‘the Oslo process’.

28 Thjs interim governing authority is officially datl the Palestinian National Authority (PNA) but is
commonly referred to as the Palestinian Authomft).

222 Interim Agreement, Chapter 3, Article XVII (3).
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exclusive authority over the internal affairs of fPalestinian population: e.g., the provision e
education, policing, and other municipal servi¢égen within Area A, however, Israel retained pre-
eminent authority over its citizens, including ke#t, thus maintaining overall territorial
jurisdiction?*°

Within Area B, encompassing many Palestinian védlagnd towns and approximately 26 percent of
the West Bank, the Palestinian Authority was vestld the same functional authorities, including
public order of Palestiniaris. but Israel retained overriding responsibility f@curity and for
protection of, and law enforcement against, Issa&liin Area C, comprising approximately 72
percent® of the West Bank, and composed of Israeli settigsyenajor road networks, military
installations and largely unpopulated areas su¢headordan Valley, Israel retained full authogtyd
responsibility?**

A different formulation was used in the Gaza S#m Jericho, although stipulations were similar.
The Palestinian Authority was responsible for thpiydation and territory within the Gaza Strip and
Jericho except for settlements and military inatadhs. Israel retained overriding jurisdiction for
internal and external security, for Israeli citigghroughout the Gaza Strip, and public order of
settlement$> In both the West Bank and Gaza Strip, the PLOpvakibited from entering into
agreements that amounted to foreign relatfdhs.

The Accords also stipulated that through time Isnaes to transfer to the Palestinian Authority
jurisdiction over portions of Area C, with the eptien of Israeli settlements and military areas.
These matters, along with others—such as the statiesusalem, Palestinian refugees, final borders,
and water management—were to be negotiated asfghg permanent agreement and were excluded
from Palestinian jurisdiction in the interim peritdisrael also retained overriding authority to
‘exercise its powers and responsibilities with relga internal security and public order, as wsll a
with regard to other powers and responsibilitiestransferred®®

230 Declaration of Principles, Article VIII, Public @er and Safety; Annex Il, Agreement Minutes to the
Declaration of Principles on Interim Self-Governmemmterim Agreement, chapter I, Article XIl (&nd
Chapter. lll, Article XVII (1-2).

2 nterim Agreements, Chapter 2, Article XlIl, p&taHowever, movement of Palestinian policemen itage
areas of Area B required approval and coordindiipisrael. See Chapter I, Article 8 (4-5).

232 |Interim Agreements, Chapter 2, Article 12 (1).

233 The proportions of the West Bank cited above astimting Areas A, B and C respectively derivarirthe
1995Interim Agreement on the West Bank and the Gaga $trose boundaries were to be gradually redrawn
but have been frozen since the 19rm el Sheikh Memorandum on Implementation Timel Outstanding
Commitments of Agreements Signed and the ResuropfR@rmanent Status Negotiatiamtsl7 percent, 24
percent and 59 percent respectively.

24 Interim Agreement, Chapter 2, Article XI, Landr@a3. In addition, a special formulation for amhtvas
crafted for Hebron, dividing it into areas categed as ‘H-1" and ‘H-2’, due to the presence of 3avgettlers in
the heart of the Palestinian populated Old Citidebron. The Palestinian Authority was to exeraibeivil
powers and responsibility over the Palestinian paimn in both sectors; however, in H-2, the looatof the
concentration of settlers, Israel would retain oesgibility for public order and security. See #retocol
Concerning the Redeployment in Hebron (1997). Hkébron, a different formulation was used in the&a
Strip, although it was effectively divided undeeas of Palestinian authority and areas of Isragficaity,
comprising Israeli settlements and military are8se Article 5, Gaza-Jericho Agreement (1994) inAke
West Bank, control of air space and borders rendadfiectively under Israeli control, although thedd3tinian
Authority was allowed to establish a nominal preseat the crossing with Egypt.

235 Article 5(1-3), Gaza-Jericho Agreement (1994).

3¢ see J Singer, ‘Aspects of foreign relations unldersraeli-Palestinian Agreements on interim self-
government arrangements for the West Bank and G2284) 26israel Law Review268 at 269-273.

7 Interim Agreement, Article XVII (1); Interim Agreeent, Chapter 2, Article X1 (2).

238 |Interim Agreement, Annex Ill, Article 4(4).
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The Interim Agreement provided that, in the futween authority is transferred from Areas C to the
PA, the PA would often remain obliged to coopetaith, provide data on, or secure Israeli
permission regarding matters such as changes ®alestinian population registfy,the issuing of
travel documenté’, land registratiofi!* transportation or exploration of fuéf,watef*®
telecommunications and use of the electromagngtiere>* or electrical infrastructural

development, nature reser¥/8sand archaeology/® Joint Committees established under the Accords
enabled Israel to exercise a veto, thereby maingihestatus qud*’ Israel also retained an
overriding veto of legislation passed by the ¥A.

b. Status of the Palestine Liberation Organisai®i Signatory

The 1995 Interim Agreement was signed by IsraelthadPalestine Liberation Organisation.
However, by the terms of the agreement Israel didnansfer authority to the PLO but created a
temporary regime—a Palestinian Interim Self-GoveentrAuthority—pending the outcome of the
final-status negotiations (as noted, called the®@lian ‘Council’ in the Agreement§?

Israel shall transfer powers and responsibilitesecified in this Agreement from the Israeli
military government and its Civil Administration tbe Council in accordance with this
Agreement. Israel shall continue to exercise powarsresponsibilities not so transferred.

Crawford comments that the Oslo instruments ‘angar&ably unforthcoming on issues of status, no
doubt because of fundamental disagreements betivegrarties>" Singer, former Legal Advisor to
the Israeli Ministry of Foreign Affairs, has statéat, under the Declaration of Principles and thus
throughout the interim period, ‘the Palestinian @@lwill not be independent or sovereign in
nature’. Rather, ‘the military government will conte to be the source of authority for the Paléstin
Council and the powers and responsibilities exectisy it in the West Bank and Gaza StfigThis

239 Interim Agreement, Annex |Il, Appendix |, ArticR8(4).
240 pid., Article 28 (10).

241 bid., Article 22(4)(b).

242 pid., Article 15(5)(b)(2).

243 |pid., Article 40.

244 1bid., Article 36(b)(6) and (c)(2).

243 bid., Article 25(4-7).

248 pid., Article 15(5)(b)(2).

247 See, for example, the stipulations of Article 4@ppendix | of Annex I1I, Protocol Concerning Clvi
Affairs of the Interim Agreement on ‘Water and Sg&and the Joint Water Committee, or Article 22¢#)
thereof on the Professional Joint Committee to dél land issues.

248 This provision stipulated that draft legislatiomshbe submitted to Israel for review and coulébeogated
on grounds that it deemed to amend or abrogastireximilitary orders, which exceeds the jurisdiatdf the
Council or which is otherwise inconsistent with teclaration of Principles or the interim agreerserfee
Interim Agreement, Chapter 3, Article XVIII (4-5).

29 particle 1(2) of the Interim Agreement provides: fiRéing the inauguration of the Council, the powerd a
responsibilities transferred to the Council shalesercised by the Palestinian Authority estabishe
accordance with the Gaza-Jericho Agreement, wthiah also have all the rights, liabilities and ghaliions to
be assumed by the Council in this regard. Accalglirthe term ‘Council’ throughout this Agreemeht,
pending the inauguration of the Council, be corestras meaning the Palestinian Authority.’

%%n the status and powers of the Palestinian Ndtiuthority under the Interim Agreement, see Dajani
‘Stalled between seasons’, at 60-74.

1 Crawford,Creation of States. 433.

%52 3. Singer, ‘The Declaration of Principles on InteSelf-Government Arrangements: some legal aspects’
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arrangement did not alter the condition of belleggroccupation. As Bruderlein notes, although the
PA took over most of the responsibility for puldiervices in the Gaza Strip under the Oslo
agreements,

The Oslo Agreements were never intended to deterthimultimate legal responsibilities of
Israel towards the Palestinian population in tlee{ipied Palestinian territories]. They
remained silent on this issue, leaving the quegtiotthe negotiation of the final status
agreement. As a result, if the transfer of admiatiste responsibilities to the Palestinian
Authority narrowed the scope of duties of IsraellesOccupying Power, it did not extinguish

Israel’'s responsibilities towards the Palestiniangie®*®

Although other commentators agree that the PAtsawgereign, they claim that source of authority
of the Israeli military administration is purelyrfoal. Eyal Benvenisti, for example, argues thag ‘th
myth of continuity of the Israeli military adminrstion’ through the agency of the Palestinian
Authority is ‘a myth both parties, each for its oveasons, sought to maintaf* He claims that the
parties’ agreed position did not reflect realittesthe ground because, initially under the 1994a5az
Jericho Agreement, control over the civilian popiola in the Gaza and Jericho areas was entrusted to
the PA, and therefore Israel was no longer resptafr maintaining public order and civil life.
Accordingly, in those areas, the Israeli occupatiad ended as ‘the test for effective control is no
the military strength of the foreign army whichsituated outside the borders...What matters is the
extent of that power’s effective control of civitidife within the occupied are&®> Following the
conclusion of the Interim Agreement, in relationdeas A and B designated in the Agreenféht,
Dinstein advanced a similar argument. He claimg tbahe extent that Israel relinquished ‘tertabr
jurisdiction with the functions of government’ toet PA ‘and that these functions are exercised in
effect by the Palestinians’, Israel’'s occupationh&se areas terminated and it was no longer
responsiblé>’

This argument is not compelling. Although the Pégsmpetence and jurisdiction in these areas was
cast in terms of territorial jurisdiction, Dajarotes that, in effect, ‘it governs a populationhextthan

a territory’ >°® He points out that the PA’s limited competenceame areas is counterbalanced by
Israel’s continued control over settlements whinlthe West Bank, ‘are scattered between
Palestinian population centers’. The areas formallger the jurisdiction of the PA are not
contiguous: ‘Palestinians residing within them acamgently remain subject to Israeli controls on

(1994) 1Justice4 at 6, available atwww.intjewishlawyers.org/html/justice.asp

253 C. Bruderlein Legal aspects of Israel’s disengagement plan uirdernational humanitarian layp. 6,
available atwww.ihlresearch.org/opt/pdfs/briefing3466.pdf

Z4E . Benvenisti, ‘The status of the Palestinian Atito in E. Cotran and C. Mallat (edsJhe Arab-Israeli
Accords: legal perspectivédsondon: CIMEL/Kluwer, 1996) p. 53: see also Hesponsibility for the
protection of human rights under the Interim Isr&ellestinian Agreements’ (1994) B8ael Law Revie\g97.
Benvenisti's analysis is based on the terms ofi#8 Cairo Agreement on the Gaza Strip and Jedcba: the
thrust of his argument is equally applicable tosheation established under the Interim Agreemshich
superceded the Gaza-Jericho Agreement—see Arti¢®) 8f the Interim Agreement.

#5Benvenisti, ‘Status of the Palestinian Authoriy). 56-57, emphasis in original; see pp. 53-57 Gaiye
also BenvenistiHuman rights pp. 307-309.

#°For a detailed analysis of the provisions of therim Agreement regulating the competence anddiation
of the Palestinian National Authority in Areas AdaB, see Dajani, ‘Stalled between seasons’, pf6%1-
Dajani estimates (p. 63) that the residual areare& C covered 35-40% of Gaza and 70% of the WaskB
Under the terms of the Agreement, this includedetilements, areas that Israel considered to Seaitgic
importance, and unpopulated areas, over whichllgr@eto retain territorial jurisdiction while thRalestinian
National Authority assumed limited functional aretgonal jurisdiction over Palestinians only.

%57y, Dinstein, ‘The international legal status of Mest Bank and the Gaza Strip—1998’ (1998)<28el
Yearbook on Human Righ33§ at 45.

#8Dajani, ‘Stalled between seasons’ p. 69; see alawford, Creation of Stategp. 443-444.
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movement between towns and cities in the West Baskyell as between the West Bank and Gaza
Strip’.*°

Further, Israel retained exclusive personal jucisol in criminal matters over Israelis, even
regarding offences committed in Areas A and B wherareover, Palestinian civil jurisdiction over
Israelis was seriously circumscrib&dand in practice has proven to be non-existenb,Afs Area B,
although the PA was to ‘assume responsibility fablig order for Palestinians’, ‘Israel shall hahe t
overriding responsibility for security for the page of protecting Israelis and confronting thedhre
of terrorism’?! This retention of jurisdiction and, fortiori, security competence, denies the PA full
control of public order and civil life in these ase Accordingly, even if a purely factual test tioe
termination of occupation is employed, its requieens are not fulfilled. Under the terms of the
Interim Agreement, these Areas remained occupiedsé&quently, the PA may best be seen as an
institution to which the occupant has devolved tadiadministrative competence. The drafters of the
Fourth Geneva Convention had envisaged that thil@ccur during a prolonged occupation,
without terminating that occupatidf. Crawford aptly describes it as ‘an interim locavgrnment
body with restricted power$®

For purposes of this study, question remains régattie significance of an ‘interim local
government body’ and other provisions of the Osta@kds for findings on colonialism or apartheid.
The following sections address the implicationghef Oslo Accords in three stages: first, reviewing
the inviolability of rights provided under the FduGeneva Convention arising under Articles 7, 8
and 47; second, confirming whether the Oslo Accéatisvithin the scope of Articles 7, 8 and 47,
and finally, in light of these articles, assessiigether provisions of the Oslo Accords could séove
absolve Israel from responsibility under internagiblaw vis-a-vis the occupied population.

c. Inviolability of Rights under the Fourth Gendvanvention

World War Il demonstrated that belligerent governtaeparticularly those whose territory was
occupied, would conclude agreements with the odagpgyower often to the detriment of their own
prisoners of war or civilian populatiof¥. These arrangements were ‘represented to thosercmut
as an agg/santage, but in the majority of cases waebtirawbacks which were sometimes very
serious.

The drafters of the Fourth Geneva Convention reisegithat in situations of occupation, the
occupied authority or its population was in a hjgltbymmetrical relationship with the Occupying
Power and in a vulnerable position. The draftersevilformed by events during World War II, when
Occupying Powers intervened in occupied territoimegarious ways: for instance, by changing the
constitution, dissolving the existing State, oratireg new political or military organisations or
political entities?®® Occupying Powers also annexed territory or todloas in anticipation of

%Dajani, ‘Stalled between seasons’, p. 64.
20gee Interim Agreement, Article XVII and Annex IVr(focol concerning legal matters).
2 nterim Agreement, Article 13(2)(a)

%2 gee PictetCommentary to Geneva Convention . 62-63, and 272-276. As Dajani observesgtisea
presumption against the creation of a new Statetenritory under belligerent occupation: see Bislied
between seasons’, pp. 77-78. These are geneeallyas puppet States which lack independence.niDaja
argues that separation between the PLO and Pa#esfiuthority preserves Palestinian negotiators’
independence from Israel, and thus avoids the agifin of this presumption (pp. 90-91). See also@ord,
Creation of Stategp. 78-83 and 156-157; and K. Mar&dentity and continuity of States in public
international law(Geneva: Droz, 1968, 2nd Ed.), pp. 110-120.

#3Ccrawford,Creation of States144: see also Dajani, ‘Stalled between seas6fs’,
264 pictet,Commentary to Geneva Convention V69

63 bid., pp. 69-70.

%8 pid., p. 273.
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annexing such territory’ In some instances, the authorities of the occugigditory, having come
under pressure from the occupying power, concladgdements prejudicial to protected pers6hs.
These agreements included banning provision of hitar@gan assistance, refusing to accept the
superviszstisgn of a Protecting Power, or ‘toleratitige deportation or forced enlistment of protected
persons.

The drafters thus made the principal concern ofinath Geneva Convention the protection of
‘protected persons’—people ‘who at any given monaamt in any manner whatsoever, find
themselves, in cases of a conflict or occupatiatméhands of a Party to the conflict or Occupying
Power of which they are not national® Recognising that protected persons could comerunde
immense pressure to forfeit their rights underRberth Geneva Convention, the drafters addressed
this problem specifically in Article 8:

protected persons may in no circumstances renaargat or in entirety the rights secured to
them by the present Convention and by the spegialeanents referred to in the foregoing
Avrticle, if such there be.

The drafters also wanted to ensure that statesl cmiltake ‘refuge behind the will of the protected
persons’ to justify their failure to comply withethprovisions of the Conventighand that an
individual's acquiescence to renounce rights did‘oypen a breach which others in much greater
numbers might have cause of regfétIn this spirit, the drafters further emphasisesl‘tiardinal
importance’ of the non-derogability of the Convents protection$!® Article 47 states:

Protected persons who are in occupied territorll sb&be deprived, in any case or in any
manner whatsoever, of the benefits of the present€ntion by any change introduced, as
the result of the occupation of a territory, inte institutions or government of the said
territory, nor by any agreement concluded betwherauthorities of the occupied territories
and the Occupying Power, nor by any annexatiorhbydtter of the whole or part of the
occupied territory.

In sum, Articles 8 and 47 affirm that belligereagsnot conclude agreements which derogate from or
deny to protected persons the safeguards of thelFGeneva Convention. Nor can any renunciation
of rights by protected persons have legal effect.

d. The Oslo Accords as Special Agreements

The drafters of the 1949 Geneva Conventions indymtevisions in all four Conventions to preserve
their protections even where ‘special agreemenightibe required. In the Fourth Geneva
Convention, this provision is detailed in Article 7

In addition to the agreements expressly providednfdrticles 11, 14, 15, 17, 36, 108, 109,
132, 133 and 149, the High Contracting Parties cmmglude other special agreements for all

%7 bid., p. 275.
28 |bid., pp. 274-275.
29 pid., p. 275

270 Article 4, Fourth Geneva Convention. This provisiextends to all who are not of the nationalityttod
occupying state (although with some exceptions iasudsed later): see Pictafommentary to Geneva
Convention IVp. 46, n. 4. The commentary notes that thoseorgidered to be protected persons in situations
of occupation include nationals of a state notyprthe convention, nationals of a co-belligersate, so long

as the state has normal diplomatic representatidhe occupying state, or persons who enjoy priorectnder

the three other Conventions.

271 pictet,Commentary to Geneva Convention pV/76.
272 bid., p. 75.
%3 |bid.
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matters concerning which they may deem suitabiegke separate provision. No special
agreement shall adversely affect the situatiorrofguted persons, as defined by the present
Convention, nor restrict the rights which it cosferpon them.

In the same article, the drafters acknowledgedttieprovisions of the Convention might be
supplanted by ‘more favourable measures’ that imptbe status and conditions of protected
persons:

Protected persons shall continue to have the li@fefuch agreements as long as the
Convention is applicable to them, except where @sgprovisions to the contrary are
contained in the aforesaid or in subsequent agretsmar where more favourable measures
have been taken in regard to them by one or ottiredParties to the conflict.

The Oslo Accords could be considered a seriesagfigpagreements concluded by Israel and the
PLO. Several questions arise from this possibilitiiether these special agreements fall within the
limitations imposed by Article 47 regarding agreetsewith local authorities; whether the special
agreements could be understood as ‘more favouratdesures’ that obviate application of the Fourth
Geneva Convention; and whether provisions of tHe @scords could in any way exonerate Israel
from responsibility under international law foregkd policies of colonialism or apartheid.

The PLO leadership was permitted to reside in tR& Only after July 1994. The agreements signed
after the PLO leadership took up residence in toeipied territory would presumably fall within the
scope of Article 47 and possibly also Article 8. wiwer, when the first in this series of agreements,
the Declaration of Principles (1993fwas signed, the PLO was based outside the OPT.
Consequently, the PLO was not, at least initiadlighin the scope of Article 8 and the definition of
‘protected persons’ or unequivocally within theidigfon of ‘authorities of the occupied territory’
employed in Article 47. Thus the Declaration ofrieiples—which outlined the areas of
responsibilities between the two parties and estadd the framework for future negotiations—could
arguably constitute special agreements for purposgee Convention.

The status of the PLO leadership regarding Arddlanust be considered for its recognised role as
‘sole legitimate representative of the Palestiqaaple’ as well as changing conditions faced by its
leadership. The PLO, although its top leadership waxile until 1994, represented Palestinians
residing both outside and inside occupied territong was considered to be the national authority fo
negotiations with Israél” However, the PLO’s attempt to accede to the Ge@®raventions in 1989
in the name of the State of Palestine had beemeédby Switzerland on the basis that the question
of Palestine's status as a state remained uns&ftiEous the PLO could not sign the Oslo Accords in
the capacity of a High Contracting Party of the @@nConventions. After the PLO assumed
residence in the OPT, it continued to negotiatesagul agreements on issues affecting the Palestinia
protected persons and the occupied territory, aihdhe Palestinian Authority is responsible fa th
implementation of these agreemefifOnce the Palestinian Authority was establisheel thO

274 As noted earlier, the Declaration of Principlesablshed a framework for limited Palestinian iirterule
pending a permanent status agreement to end thpatemn and the issues under conflict. The subsegegies
of agreements elaborated upon the transitionahgeraents set out in the Declaration of Principles.

25 |n the Madrid talks, launched in 1991, and subseetiyin the Oslo talks, the PLO was considerebetthe

legitimate representative of the Palestinian peoplee Palestinian negotiation team, devoid of mensbf the
PLO because they were barred from participatintskael and the US, took its direction from the Ph&3ed in
Tunis. See, for example, Shehadelgm Occupation to Interim Accordg. 120; and also Hanan AshraWwhis
Side of Peace: A Personal AccoRew York: Touchstone, 1995), pp. 116, 147, an@l. 19

278 Although the PLO did not formally accede to then@ntions, Switzerland considered its unilateral
undertaking to be valid: sé#all Advisory OpinionlCJ Rep, 2004, 173, para.91.

"7 Dajani, ‘Stalled between seasons’, p. 71, maisttiat the PLO does not have legal authority dver t
decisions of the PA that relate to local governasfahe Palestinians in the OPT. While that igfrlhe PLO
negotiated the framework for the creation of thedPd its powers. He also notes that while the 84\ h
responsibility for municipal affairs within the OPIT lacks the legal competence to make decisieganding
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negotiated subsequent agreements with Israelngladithe implementation of the Oslo framework.
Hence, the PLO, rather than the Palestinian Autpharcted as the local authority in the occupied
territories for purposes of Articles 7 and47Yet the PLO itself could not be considered cletoly
fall under the status of protected persons whsléngtitutional existence and indeed part of its
leadership remained transnational.

In light of this lack of clarity, one may turn iestd to examine the content and context of those
Accords. The Commentary to Article 47 notes thgteaments concluded with the authorities of the
occupied territory represent a more subtle meanstigh the Occupying Power may try to free itself
from the obligations incumbent on it under occupataw’. This underscores the need for emphasis
on substance (e.g., obligations of the OccupyingdPpin order to safeguard the protections of the
Conventions, rather than a focus on féfiMhe Commentary to Article 7 also emphasises sabsta
over form, such as special agreements that ar@paiter arrangements (such as armistice
agreementsy’ Applying this principle to the Oslo Accords indiea that actual conditions must be
taken into account. For example, it could be arghat should the Oslo Accords serve to instithee t
establishment of a Palestinian state in the comtieatttwo-state solution, this outcome would go
beyond ‘special agreements’ by constituting ‘mareoilurable measures’, as noted in Article 7, which
could ultimately relieve the Palestinian populatifrits status as ‘protected persons’ under thethou
Geneva Convention. Indeed, the establishment afl@sthian state in the West Bank, including East
Jerusalem, and Gaza Strip would normally be corsiti® terminate application of the Fourth
Geneva Convention.

Emphasising substance, however, the question viamildhether a two-state solution, as actually
implemented, would constitute ‘more favourable mees and truly fulfil the Palestinian right to
self-determination and end the occupation of th& @Rts entirety. Article 2(d) of the Apartheid
Convention and the history of South African Homekk(Bantustans) raise the question of whether
establishing an ‘independent’ state (homelandjtferPalestinian people in only part of the OPT
could be corollary to the racial enclave policy Wdnich apartheid South Africa was notorious.
Nominal independence in the Homelands was preséytéie South African government as
expressing and satisfying the right to self-deteation of black Africans. Yet the international
community determined that the Bantustans were widpartheidand denied them recognition on
this basis. The criteria for determining when oaiign has ended therefore cannot consist solely of
claims by the Israeli government and the PalestiAiathority (as local authorities under occupation)
that Palestinians have assumed sovereignty in @natiynindependent State. Whether nominal
statehood improves the condition of protected persmd fulfils the right to self-determination must
be determined. In order to conform with Article 4ny agreement that leads to the creation of a
Palestinian state must not merely perpetuate Isveelipation under another guise.

As the purpose of the Fourth Geneva Conventioo eésure the protection and well-being of
civilians in time of war and occupation, any agreafrthat implicates the non-derogable provisions
of the Convention should be considered as fallingiwthe scope of Articles 7, 8 and 47. The Oslo
Accordstacitly presupposed the continued applicabilityhaf Fourth Geneva Convention as they did
not change the status of the OPT as occupieddsriiut rather expressly contemplated a transitiona
or interim period which would culminate in an agreat leading to a permanent settlenféhGiven

the ultimate status of the Palestinians withinGHET which, under the Oslo Accords, was to be adédes the
permanent status negotiations.

278 Had the Accords provided for the Palestinian Aritido assume negotiations with Israel as the aities
of the occupied territories, then those agreementsd clearly fall within the scope of the Conventi see
Dajani, ‘Stalled between seasons’, pp. 69-74, fdiseussion of the relationship between the Palesti
Authority and PLO during the 1990s.

27 pictet,Commentary to Geneva Convention pV274.
280 bid., pp. 67-68.

21 gee Article I, Aim of Negotiations and Article Vransitional Period and Permanent Status Negatitio
Declaration of Principles.
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the manner in which authority was transferred,issudsed below, it is clear that the territory
remained occupied throughout this interim period endate. This study of whether Israeli is
practicing colonialism or apartheid in the OPTherefore based on the assumption that the teg#ori
retain their ‘occupied’ status under internaticasl.

e. Implications of the Accords for Protectionslud Fourth Geneva Convention

The Oslo Accords conveyed putative legality to legal administrative arrangements that Israel had
established over the preceding twenty-four yeawsdtation of the laws of occupatidtf For

example, retaining jurisdiction in Area C enablsdhkl to perpetuate settlement expansion, including
by land expropriation or requisitions in violatiohthe Hague Regulations; destruction of private
Palestinian property in violation of Article 53 thfe Fourth Geneva Convention; and the continued
transfer of its population in violation of Artich9(6). The Interim Agreement explicitly recognised
the land rights of Israeli companies and settlétsimthe occupied territor$?® Similarly, retaining
overriding responsibility for security effectiveiyrabled Israel to continue its practices in viotabf
the Palestinian rights to life, to freedom fromitgyy detention, to freedom of movement, etc. The
provisions on infrastructure and water infrastruetand allocation also reaffirmed discriminatory
allotments in favour of Israeli settlers and seatgats, pending a final status agreement (as disduss
in Chapter 111)*%

In sum, the Oslo Accords ratified mechanisms oftimdand discrimination that Israel had instituted
within the OPT prior to 1993. As the provisionstisése Accords constitute ‘special agreements’
under Article 7 of the Fourth Geneva Conventiond @agreements between the authorities of the
occupying territory and the Occupying Power’ undeiicle 47, questions arise as to their legal
implications. Article 7 stipulates that no spe@igteements shall adversely effect the situatidhef
protected persons, nor restrict the rights whiehGlonvention confers upon them. Article 7 thus
prohibits a belligerent from contracting out ofdisligations owed to protected persdéitsArticle 8
prohibits a protected person from renouncing tlaégations of the Convention; and Article 47
reaffirms these two articles and the non-derogaghili the Convention’s provisions in cases in which
the Occupying Power has annexed territory, impléatenhanges to institutions or the government of
occupied territory, or entered into agreements wthauthorities of the occupied territory.

Before the Oslo Accords, Israel implemented padi@ed undertook practices which contravened the
protections of the Fourth Geneva Convention, mdrwhich are relevant to a study on practices of
colonialism and apartheid. These include Isradtaldishment of settlements and its restrictions on
land planning and development; Israel’'s measutageckto resource allocation and sufficiency of
supplies particularly of water; its restrictions movement and other forms of collective punishment
which are largely directed towards the Palestipiapulation as a whole; and its use of torture and
administrative detention. The Oslo Accords do mottain provisions whicprima faciaamount to
violations of the Convention, but they do recognisese unlawful prior practices and, through the
allocation of jurisdiction and authorities, enabteratify a continuation of such violations.

Article 7, in conjunction with Article 47 and Arte 8, renders null and void those provisions of the
Accords that ratify past violations of the ConventiThe fact the PLO signed the Oslo Accords and
in effect recognised Israeli practices which coreree the Fourth Geneva Convention is irrelevant in
terms of Israel's obligations. Israel cannot exatesor exculpate itself from responsibility for ske
policies and practices by relying on the PLO’sfiation of the Oslo Accords.

In summary, the Accords, or at least provisionthem, fall within the scope of Article 47 and 7.
They articulate two distinct phases, an interingstand a final agreement, with most provisions of

282 shehadehrom Occupation to Interim Accordg. 157.
283 |nterim Agreement, Annex I, Article 22(3).
24 |nterim Agreement, Annex I, Article 40(5).

285 pictet,Commentary to Geneva Convention v/ 70.



80 | LEGAL CONTEXT IN THEOPT CHAPTER II

the Accords stipulating arrangements for an intgrirase€?® This, as shown above, reflected a
continued occupation, the removal of the Israelitany from the immediate presence of Palestinian
populated areas notwithstanding. The provisiorth@fOslo Accords, particularly those of the interim
phase, reflect what was anticipated in the comnngntethe Fourth Geneva Convention: that an
Occupying Power would enter into an agreementdteroto divest itself of responsibilities owed to
the populatiorf®’

Finally, the protections provided by the Genevaveaiions are for the primary benefit of the
protected persons, not the Occupying Power. A$Glenoted in finding that the Fourth Geneva
Convention igde jureapplicable to the territory Israel occupied in 79%8he intention of the drafters
of the Fourth Geneva Convention [is] to protectlieias who find themselves, in whatever way, in
the hands of the occupying Pow&F. The Court went on to note that the ConferenceamfeBhment
experts convened by the ICRC after World War Ibreamended that ‘these Conventions be
applicable to any armed conflict ‘whether it isi®not recognized as a state of war by the pardied’
in cases of occupation of territories in the aloseaf any state of waf®, underscoring the emphasis
on the protection of civilians. The commentary ttide 7 also stresses this point, noting that by
restricting states’ sovereign right to enter injoee2ments with other belligerents, Article 7 repres
a ‘landmark in the progressive renunciation by &taff their sovereign rights in favour of the
individual and the higher juridical order®

Thus, in light of the emphasis on and intent of @o®ventions to safeguard protected persons and the
‘special agreements’ or provisions included in@sfo0 Accords, these agreements must be viewed as
falling within the scope of Article 7 and 47. Lesgportant is that the PLO is a non-state actor and
was thus not permitted to accede to the Conventi@onsidered, and unilaterally expressed, itself
bound by Conventions. Moreover, the fact that th® Wvas not recognised by Israel and that its
leadership was prohibited from locating itself ithe OPT prior to 1994 should not diminish its sat

as that of the authority of the occupied territdriius, although the first two agreements were signe
when the PLO was still situated outside of the paml territory, this should not negate the
applicability of Articles 7, 8 or 47.

The Oslo Accords, accordingly, did not alter tress of the OPT under international law. The law of
occupation, and in particular the protections endxbdh the Fourth Geneva Convention, continue to
supply the fundamental legal framework which deteas Israel’s rights and duties as occupant in its
administration of the territories. Nor did the ‘Rivaap’, as approved by Security Council resolution
1515 (2003)—which as the ICJ noted inWsll advisory opinion, ‘represents the most recent of
efforts to initiate negotiations’ to bring the chcifto an end*— alter the status of the Palestinian
territories as occupied’ Indeed, the preamble to the ‘Roadmap’ explicitireowledges that the

286 provisions related to permanent status agreemeveay few, namely listing the issues to be adsres
during permanent status talks, the timing of thiestand the caveat that arrangements reached diwng
interim period will not impact final status: seetigle | and Article V (2)-(4) of the Declaration Bfinciples.
The Declaration of Principles and the subsequergesgents recognize these phases. It stateshleaivb
parties agree that the outcome of permanent staytiations should not be prejudiced or pre-empied
agreements reached for the interim per8ek Article V (4), Declaration of Principles.

%7 This is not to say that the authors of the Osloohds did not intend to conclude a permanent status
agreement eventually. Whatever the intent, theigians of the Accords aimed at divesting Israeirfror
limiting its responsibility over the Palestiniangubation.

288 \Wall Advisory OpinionlCJ Rep, 2004, 174 -175, para 95.
289 \Wall Advisory OpinionlCJ Rep, 2004, 175 , para 96.

290 pictet,Commentary to Geneva Convention pv/71.

291 Wall Advisory OpinionlCJ Rep, 2004, 201, para. 162.

292 5ee ‘A performance-based roadmap to a permanerstate solution to the Israeli-Palestinian cotiflic
annexed to a letter dated 7 May 2003 from the $mgr&eneral addressed to the President of theriBecu
Council, UN doc. S/2003/529, 7 May 2003. For Issdfeurteen reservations see ‘Israel’'s Respongkeo
Road Map, 25 May, 2003, available lattp://www.knesset.qgov.il/process/docs/roadmap aese _eng.htmin
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territory is occupied when it states that a settlemegotiated between the parties ‘will resolhe th
Israel-Palestinian conflict, and end the occupatiiat began in 1967’

Some also argue that Israel’s ‘disengagement’ fiterGaza Strip in 2005 terminated the regime of
occupation there. As shall be shown in the nexi@gchis is not the case.

4. Continuing occupation of the Gaza Strip

In August-September 2005, Israel evacuated iteesgthts and withdrew its land forces from the
Gaza Strip. This was in accordance with its RevBsgngagement Plan of 6 June 2684yhose
implementation was intended to ensure that:

In any future permanent status arrangement, thitfreewno Israeli towns and villages in the
Gaza Strip. On the other hand, it is clear thalh@nWest Bank, there are areas which will be
part of the State of Israel, including major Isrgelpulation centers, cities, towns and
villages, security areas and other places of spet@est to Israel*

Israel then claimed that it no longer had permadpestationed forces in the territofy,

From this point on, the full responsibility for exe occurring in the Gaza Strip and for
thwarting terror attacks against Israeli target§lva in the hands of the Palestinian Authority
and its apparatusé¥.

On 12 September 2005, IDF Chief of Southern Comnidajdr-General Dan Harel issued a decree
ending military rule in Gaza by annulling the 6 U967 proclamation that originally instituted
military rule?®’ Subsequently, the Israeli Security Cabinet atteghpd further the claim that the Gaza
Strip was not occupied territory by declaring ihastile territory’ on 19 September 2007.

The view that Israel had relinquished control aegponsibility regarding the Gaza Strip and its
population was endorsed by Israel's High Courtusti¢e in its January 2008 decisionJaber al
Bassouini Ahmed et al v. Prime Minister and MinisteDefencein which the petitioners challenged
Israel’'s restrictions on the supply of electriciryd gas to the territory. In this decision, the €ou
relied on the Government of Israel’s assertion ithatis no longer in effective control of the Gaza
Strip and thus no longer held it under occupatfidre Court ruled:

... since September 2005, Israel no longer has eféecontrol over the events in the Gaza
Strip. The military government that had appliedhat area was annulled in a government

light of the temporal stipulation — a final and qaehensive settlement of the Israel-Palestiniarilicom 2005
— as mentioned in the Roadmap, the Quartet (thale )N, Russia and the US) launched the Annapolis
process on 27 November 2007 to restart the moripeade negotiations. On 16 December 2008, thaiSecu
Council declared its support for the negotiationisated at Annapolis and ‘its commitment to theversibility
of the bilateral negotiations’. See Security Courgsolution 1850, 16 December 2008.

293 See ‘The Cabinet Resolution Regarding the Diseemagt Plan: Addendum A - Revised Disengagement
Plan — Main Principles’ and ‘Addendum B — Formathae Preparatory Work for the Revised Disengagement
Plan’ (6 June 2004), available at:
www.mfa.gov.il/MFA/Peace+Process/Reference+DocusiRetvised+Disengagement+Plan+6-June-2004.htm

294 Revised Disengagement Plan, SectioRdlifical and Security ImplicatiopsPrinciple Three. In his
separate opinion appended to Well Advisory OpinionJudge Elaraby stated that the DisengagementsPlan’
claim that parts of the West Bank would becomet‘phthe State of Israel’ was relevant in assestieg
legality of the wall, as this demonstrated a cletant to annex those areas in breach of intematiaw. See
the separate opinion of Judge Elaraby, ICJ Rep4R@a6 at 253-254, para. 2.5.

295 Revised Disengagement Plan, Section Mai( Elements: The Procas#rticle 3(1), The Gaza Strip

29 |DF SpokesmarDeclaration regarding end of military rule in GaSdrip (12 September 2005), available at:
http://www.mfa.gov.il/MFA/Government/CommuniquesiZE xit+of+|DF+Forces+from+the+Gaza+Strip+co
mpleted+12-Sep-2005.htm

297|DF, Declaration regarding end of military rule in Gasrip (12 September 2005).
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decision, and Israeli soldiers are not in the area permanent basis, nor are they managing
affairs there. In such circumstances, the Statsraél does not have a general duty to look
after the welfare of the residents of the Strippcomaintain public order within the Gaza Strip
pursuant to the entirety of the Law of Belliger@ucupation in International Law. Nor does
Israel have effective capability, in its preseatss$, to enforce order and manage civilian life
in the Gaza Strip. In the circumstances which Hmeen created, the main duties of the State
of Israel relating to the residents of the GazgSire derived from the situation of armed
conflict that exists between it and the Hamas dmgdion controlling the Gaza Strip; these
duties also stem from the extent of the Staterakls control over the border crossings
between it and the Gaza Strip, as well as fronréletions which has been created between
Israel and the territory of the Gaza Strip after years of Israeli military rule in the area, as a
result of which the Gaza Strip has now become dlom®pletely dependent upon supply of
electricity by Israef®

Similarly, some commentators have contrasted theegeof physical control exercised by Israel and
by the Palestinian Authority (or Hamas) within teeritorial confines of the Gaza Strip to conclude
that Israel is no longer the occup&hiThis view is rooted in the traditional law of langrfare and
essentially asserts that:

some form of military presence on land remainscesgary condition for an occupation, i.e. a
military occupation cannot be solely imposed bydbetrol of the national airspace by a
foreign air force...or of the national seashor@lfgreign navy. The law of occupation
belongs historically to the law of land warfare efhrequires, at its core, a land-based
security presenc®’

Because the Gaza Strip is part of a self-determimainit, it must be questioned whether a unildtera
assertion about its status by one party to thelicord sufficient. An impartial determination, thugh

the application of international law, would seersessary, as observing the right to self-
determination is an obligation owed to the inteoral community as a whole. At the conference that
adopted the 1977 Additional Protocols to the 1948é€va Conventions, the majority of participating
States agreed that international humanitarian lawdcnot be isolated and autonomous but had to
operate in the context of general international lenternational humanitarian law must adapt to
conform with the principle expounded by the ICiHaNamibiaadvisory opinioff* that ‘an

298 Jaber al Bassouini Ahmed etwalPrime Minister and Minister of DefensdCJ 9132/07, delivered 30
January 2008, opinion of President Beinisch, pi2aavailable atvww.adalah.org/eng/gaza%20report.html
For commentary, see Y. Shany, ‘The law applicabledn-occupied Gazapaper delivered at the
Complementing IHL: exploring the need for additibnarms to govern contemporary conflict situations
conference (Jerusalem, 1-3 June 2008), available at

http://law.huji.ac.illupload/Shany The Law Applitalto gaza.pdf

29For instance, Y. Shany, ‘Faraway, so close: thallsgitus of Gaza after Israel’s disengagemen0gp6
Yearbook of International Humanitarian Le869, and his ‘Binary law meets complex realitye titccupation of
Gaza debate’ (2008) 44rael Law Reviev8. See also Bruderleibegal aspects of Israel’'s disengagement
plan; E. Benvenisti, ‘The law on the unilateral teration of occupation’, in A. Zimmermannand, T. Giege
(eds.),Veroffentlichungen des Walther-Schiicking-Institintdnternationales Recht an der Universitat Kiel
(forthcoming, 2009); A. Bockel, ‘Le retrait isragti de Gaza et ses consequences sur le droit itiberala
(2005) 51Annuaire francais de droit internationdb; M.S. Kaliser, ‘A modern day exodus: internasib
human rights law and international humanitarian ileplications of Israel’s withdrawal from the Gag#ip’
(2007) 17Indiana International and Comparative Law Revie87; M. Mari, ‘The Israeli disengagement from
the Gaza Strip: an end of the occupation?’'(2008¢&book of International Humanitarian Le8%6; and |.
Scobbie, ‘An intimate disengagement: Israel’s wigtvehl from Gaza, the law of occupation and of self-
determination’ (2004-2005) Mearbook of Islamic and Middle Eastern Laweprinted in V. Kattan (ed.Jhe
Palestine question in international laivondon: British Institute of International and f@parative Law, 2008)
p. 637.

309 Bryderlein Legal aspects of Israel's disengagement piard.

301 See Y. Sandoet al (eds.),Commentary on the Additional Protocols of 8 Juné71® the Geneva
Conventions of 12 August 194Seneva: ICRC, 1987), pp. 51-52.
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international instrument has to be interpretedaulied within the overall framework of the entire
legal system prevailing at the time of the intetation’ ** It therefore appears inadequate, if not
illegitimate, to consider the question of the ssadfithe Gaza Strip only within the narrow and
essentially bilateral confines of the law of arncedflict.

Before the implementation of the Revised Disengag#Rlan, the Gaza Strip manifestly was
territory occupied by Israel. Anticipating Israelaplementation of the Revised Disengagement Plan,
the Canadian Government's International DeveloprRagearch Centre commissioned a report—the
Aronson Report®—to examine the implications of disengagement. Atenson Report noted that
when then-Prime Minister Sharon initially announteel unilateral withdrawal plan in April 2004,

one declared objective was to end Israel's rolerasdonsibility as the occupying power in Gaza. In
particular, the original plan provided that ‘no pement Israeli civilian or military presence’ would
remain in the evacuated areas and accordingly theuéd ‘be no basis for the claim that the Gaza
Strip is occupied territory’”* This express reference to Gaza as ‘occupieddsyrivas deleted in the

6 June 2004 Revised Disengagement Plan, howevahwias approved by the Cabinet. The
Revised Disengagement Plan provides only that:

The completion of the plan will serve to dispel tt@ms regarding Israel’s responsibility for
the Palestinians within the Gaza Strip.

The meaning of Principle Six is intentionally amiags: it refers to the termination of Israel’s
responsibility for the population of the Gaza Sthpt says nothing about the status of the teyritor
itself.

The Aronson Report argues that one of the reaswrikié deletion was that the Israeli Cabinet had
received legal advice to the effect that any cleegarding the end of occupation could not be
maintained while Israel remained in control of Bteladelphi corridor (the Salah al Din border rgad)
essentially a buffer zone along the Egypt/Gazadipahd arguably also ports and airports. Retaining
control of these areas was seen as enough toggavelde factocontrol over the territory and thus
maintain the occupatiof® In the event, Israel reached an agreement witipBgiich took over
security functions in the Philadelphi Corrid8t.

Still, in accordance the Revised Disengagemenﬁfﬂasrael remains in effective control of Gaza'’s
airspace and maritime zones:

despite the withdrawal of its troops and citizenof Gaza and the formal abrogation of
military rule, Israel continues to exercise consadide influence over life in the Gaza Strip:

the IDF controls the airspace and territorial waitrGaza; it governs the passage of persons
and goods into Gaza from Israel (and the West Ban#l)indirectly monitors passage in the
Rafah crossing between Gaza and Egypt. In additsoael has not yet surrendered to the

302 Namibia Advisory OpinianlCJ Rep (1971), 16 at 31, para. 53.

303 A ‘lightly edited version’ of this report has bepablished as G. Aronson, ‘Issues arising from the
implementation of Israel’s disengagement from tlaga&sStrip’ (2005) 34ournal of Palestine Studie.

304 Available athttp://electronicintifada.net/bytopic/historicaldments/264.shtmand also
www.mfa.gov.il/MFA/Peace+Process/Reference+DocusiBigengagement+Plan+-+General+Outline.htm

305 Aronson, ‘Issues arising’ 49-50. See also S. Rangying with their eyes closed: reflections on the
disengagement from Gaza' (2005)Rsurnal of Palestine Studié€g! at 70.

306 For an account of the basic principles of thedsEgypt ‘military arrangement’ on the deploymeht o
Egyptian border guards on the Egyptian side ottrador, see the Israeli Cabinet Communique oAR§ust
2005, available atvww.mfa.gov.il/MFA/Government/Communigues/2005/Cati-rCommunigue+28-Aug-
2005.htm

307 Sub-section One.1 of Section 3 (Security Situalidiowing the Relocation) provides: ‘The Statdsfael
will guard and monitor the external land perimetiethe Gaza Strip, will continue to maintain exohas
authority in Gaza air space, and will continuexereise security activity in the sea off the cadghe Gaza
Strip.’
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Palestinian Authority the Strip’s population regagion records and has not yet agreed to the
opening of Gaza’s seaport and airpott.

In December 2004, Shavit Matias, deputy to Isra@terney-General for international law, argued
that Israel’'s control over sea and air ports didaitect the territory’s status:

When we quit Philadelphi, even if the Palestinidar't yet have a port or airport, the
responsibility will no longer be ours. The areal wit be considered occupied territory.
When the Palestinians have a crossing to Egypadddional options for transferring
merchandise, even if there is no port yet, we maveesponsibility™

Commentators are divided on the accuracy of cléikeshis. Some, such as Aronson, argue that
because Israel retains a ‘security envelope’ arti@dsaza Strip, controlling who and what goes in
and out of the territory, disengagement did nonteate occupatiofi’ Israel controls and monitors
what goods are allowed into and out of Gaza aneaslduties and VAT, based on Israel's rates, on
behalf of the Palestinian Authorit}*: Passage through the Rafah crossing between tre Sdg

and Egypt is regulated by an agreement concludedelee Israel and the Palestinian Authority,
subject to an annexed statement of principlesuader the supervision of the European Union
Border Assistance Missiof?

In contrast stand the views of, for example, Brleder Shany, and the Israeli High Court, which
emphasise the nature of effective control, as ddrfvom the traditional law of land warfatéThis
latter view is rather formalistic. The issue is nae of creating an occupation, which as a prdctica
matter would appear to require the use of grourcefoto create and maintain conttlput rather of
determining whether an existing occupation has beeninated. Termination of occupation could
well involve considerations other than the fornmadiassertion that occupation ends when the
occupant withdraws from a territory, whether voaurily or by force of arms. As Roberts counsels:

3%835hany, ‘Faraway, so close’, p. 373. For more Yeteeé Gisha—Legal Center for Freedom of Movement,
Disengaged occupiers: the legal status of G@zl Aviv: Gisha, 2007), Chapter 3.

309 See Aronson, ‘Issues arising’ 51.

319 Aronson, ‘Issues arising’ 51-53. See also Gistegral Center for Freedom of Movemebisengaged
occupiers and Scobbie, ‘Intimate disengagement'.

311 Gisha—Legal Center for Freedom of Movem@isengaged occupiers4-55.

312 The instruments dealing with the Rafah crossimtuite: the Israel-PA Agreement on Movement and
Access, annexed Agreed Principles for Rafah Crgqdii November 2005) and Agreed Arrangement on the
European Union Border Assistance Mission at thelR&frossing Point on the Gaza-Egyptian Border (23
November 2005, concluded at the invitation of Ikesel the Palestinian Authority): available &tvw.nad-
plo.org/listing.php?view=palisraeli_roadagraad at:
www.mfa.gov.il/MFA/Peace+Process/Reference+Docusifgteed+documents+on+movement+and+access+
from+and+to+Gaza+15-Nov-2005.htmSee also the EU Council press release 1501Pf@5se 322) which
gives an account of the mission of the Border Aasie Mission, available at:
http://register.consilium.eu.int/pdf/en/05/st155311.en05. pdf

313 See Bruderlein,egal aspects of Israel’s disengagement pBtmany, ‘Faraway, so close’; addber al
Bassouini Ahmed et &l Prime Minister and Minister of DefengstCJ 9132/07, opinion of President Beinisch,
para. 12.

314 Von Glahn raises the hypothesis of an occupatéimgocreated through control of a territory’s airsg:
‘Since international law does not contain a rulespribing the military arm through which an effeeti
belligerent occupation is to be exercised, it migitheoretically possible to maintain necessamyrobthrough
the occupant’s air force alone’. Neverthelessdrernents that the practical problems which wouldeam this
type of occupation ‘would seem to rule out suclegperiment’. See G. von Glahfhe occupation of enemy
territory: a commentary on the law and practicebefligerent occupatiofMinneapolis: University of
Minnesota Press, 1957), pp. 28-29.
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the withdrawal of occupying forces is not the soigerion of the ending of an occupation;
and the occupant has not necessarily withdrawinea¢md of all occupations’

By what criteria should an occupation be deemdthi@ ended? In the governing legal instruments,
the conditions required to end an occupation at@asalearly delineated as those which determine
whether and when an occupation has been estahlidsasn Glahn comments, ‘most books on
international law make little mention of the inte and numerous problems arising at the end
of...military occupation®" Traditionally, the test for the termination of @accupation was seen as a
simple question of fact: ‘Occupation comes to ath when an occupant withdraws from a territory, or
is driven out of it’*"’

the moment the invader voluntarily evacuates [ommjgderritory, or is driven away by a
levée en masse, or by troops of the other belligeoe of his ally, the former condition of
things ipso facto revives. The territory and indivals affected are at once, so far as
International Law is concerned, considered agalretander the sway of their legitimate
sovereign. For all events of international impocttaking place on such territory the
legitimate sovereign is again responsible towahald States, whereas during the period of
occupation the occupant was responsiite.

This test has become anachronistic. For one thimginadequate for addressing contemporary
practices: for instance, it does not account fanieation of an occupation under the auspices @f th
Security Council, as occurred in Irdid For another, it reflects a century-old view of ttaure of
warfare set out in the 1907 Hague Regulations, whermccupation of territory depended on the
physical presence of troops on the ground. Aparhfdropping bombs from ballooffS,aerial
warfare did not then exist, nor did remote surgeitle technology. In contemporary conditions the
importance of air power was stressed by Major Gdriemos Yadlin, an Israeli air force officer, in
2004 after he became head of Israeli military ligehce. He stated:

Our vision of air control zeroes in on the notidrcontrol. We're looking at how you control
a city or a territory from the air when it's no lger legitimate to hold or occupy that territory
on the ground®

315 A. Roberts, ‘The End of Occupation: Iraq 2004’ @@p54International and Comparative Law Quartey
at 28.

318 \Von Glahn,Occupation of enemy territarp. 257.

317 L. Oppenheiminternational law: a treatise. Vol. II: Disputesawand neutrality(London: Longmans,
1952, 7th edition by H. Lauterpacht), p. 436. 9ee ®. Heintschel von Heinegg, ‘Factors in war éage
transitions’ (2003-2004) 2FAarvard Journal of Law and Public Polig43 at 845—The end of an occupation
is a question of fact. It will be brought aboutdry loss of authority over the territory in questi

318 Oppenheim-Lauterpachpternational Law p. 618.

319 5ee Security Council resolution 1546 (8 June 20@gyoduced (2004) 48ternational Legal Materials
1459; and also A. Carcano, ‘End of occupation i@£0The status of the multinational force in Iréigrathe
transfer of sovereignty to the interim Iraqgi govaent’ (2006) 11Journal of Conflict and Security La#d; C.
McCarthy, ‘The paradox of the international lawnafitary operations: sovereignty and the reformaib Iraq’
(2005) 1QJournal of Conflict and Security La#8; and Roberts, ‘End of occupation’, n.155. €&xitical
accounts of the conduct of the occupation of Isgg, E. Afsha, ‘Limits and limitations of power: tbentinued
relevance of occupation law’ (2006)5erman Law Journab63, available atvww.germanlawjournal.copand
G. H. Fox, ‘The occupation of Iraq’ (2005) &orgetown Journal of International Lal®5.

320-On the same day, 18 October 1907, that the HagaeeFConference adopted its various conventioaksdt
promulgated Declaration XIV prohibiting the Discharof Projectiles and Explosives from Balloons.isTh
prohibited ‘the discharge of projectiles and exples from balloons or by other new methods of alaim
nature’. Although technically still in force, thBeclaration has few parties and has been rendérsalete by
subsequent practice.

321 Quoted in D. Li, ‘The Gaza Strip as laboratorytasan the wake of disengageniet®006) 35Journal of
Palestine Studie38 at 48.
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In the circumstances of Gaza, to consider onlyel®avithdrawal of ground troops in isolation is to
ignore the wider normative and practical contexiribg the drafting of the Geneva Conventions, the
view was expressed that in prolonged occupatiogietbould be a gradual transfer of powers to the
administrative departments of the occupied powénauit altering the fact of occupatidf.

Otherwise, it is possible that, even within theraarconfines of the law of armed conflict, Israel’s
redeployment of permanent troops outside the bsrofethe Gaza Strip has not, in itself, terminated
occupation. Benvenisti points out that Article 42l Hague Regulations is ambiguous as to whether
the test of control it embodies is that of actugpatential control of the territory concern&d.

Similarly Bruderlein cites th&semekase, heard before the Israeli High Court, whiela that
occupation forces do not need to be in actual obaofrall the territory and population, but simply

have the potential capability to do ¥6This ruling is in accordance with the decisioithia post-

World War Il List case and also with the jurisprudence of the lat@nal Criminal Tribunal for the
Former Yugoslavia (ICTY). In theist case, the US Military Tribunal at Nuremberg, when
considering the effect of resistance to occupatioled:

While it is true that the partisans were able totam sections of these countries [Greece,
Yugoslavia and Norway] at various times, it is bithed that the Germans could at any time
they desired assume physical control of any pattt@Country. The control of the resistance
forces was temporary only and did not deprive tken@&n Armed Forces of its status of an
occupant®

The view that effective occupation could lie in tapacity to assert control was also affirmed ey th
ICTY in Prosecutor v Naletilic and Martinoviwhere it ruled that one of the guidelines to deiee
whether an occupation was established was whetieotcupying power has a sufficient force
present, or the capacity to send troops withiregarable time to make the authority of the occupyin
power felt’ 3% Although Benvenisti concludes that, even employirgmore stringent potential
control test, the Gaza Strip is no longer occugfiédther factors must cast doubt on this.

Airspace and the territorial sea form part of a&saerritory. As envisaged in the Disengagement
Plan, Israel is manifestly exercising governmeatahority in these areas of Gaza. As a result, when
we take into account the view that territory maycbatrolled from the air, it is clear that Israel's
withdrawal of land forces did not terminate occumatThis view is reinforced when we consider the
ease with which Israeli land forces have re-ent&agda on numerous occasions since
‘disengagement’: for example, in June 2006 in ‘@pien Summer Rain’ and in December 2008-
January 2009 during ‘Operation Cast Lead'. To st ist formula, Israel has demonstrated that it

322- gee PictetCommentary to Geneva Convention py. 62-63; for théravaux seeFinal record of the
Diplomatic Conference of Geneva of 198@rne: Federal Political Department, 1949), \fd\ | pp. 623-625,
775-776 and 815-816, and Vol. Il B, pp. 386-38&e 8lso Section I11.3.c-d above on agreements miader
Article 47 of the Fourth Geneva Convention, but pane Y. Dinstein, ‘The international legal status’.

323 See Benvenisti, ‘Unilateral termination’, espdgi&xt to n.10, and text following n. 17.

324 See Bruderlein,egal aspects of Israel’s disengagement pfar® n. 14.Tsemel. Minister of Defence
HCJ 102/82, 37(3) Piskei Din 365; also cited emiplgya more extended quotation in Y. Le®ne big prison:
freedom of movement to and from the Gaza Strip@eve of the Disengagement P{darusalem:
B'Tselem/HaMoked, 2005), pp. 73-74, availablevatiw.hamoked.org.il/items/12800_eng.pdfsemeis
summarised in (1983) 18rael Yearbook on Human Rigl860: see 362-363 in particular.

325 geeTrial of Wilhelm List and other@he Hostagedrial), VIII Law Reports of Trials of War CriminaBst
(1949), 55-56, quotation at 56.

326 prosecutonv. Naletilic and Martinovic, Case No.IT-98-34fial judgment, 31 March 2003), available at:
www.un.org/icty/naletilic/trialc/judgement/nal-tj0331-e.pdf 74, para. 217. In support of this ruling, thellr
Chamber cited as authority the United Kingdoianual of military law of war on landPart 111, paras. 502
and 506 (1958); the United Statd&$ie law of land warfare: Field manual No.27;XThapter 6, para. 356
(1956); and the New Zealand Defence Fordegrim law of armed conflict manuygdaras. 1302(2), 1302(3)
and 1302(5) (1992).

327 Benvenisti, ‘Unilateral termination’, text to n.33
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‘could at any time [it] desired assume physicaltoarof any part of the country’. These factors
indicate that Israel did not relinquish control@dza in August 2005, but simply withdrew, or
redeployed, the most visible aspect of its contithle-stationing of troops within Gaza.

This, however, is a transactional analysis, detdhdétten the wider context of international law.
Disengagement concerns a possible change in teraational status of territory. Hence the principle
of self-determination must play a significant rolehe legal appraisal of disengagement, partigular
in evaluating the implications for third States amgrnational organisations.

Israel and the PLO have agreed that the West BaahkGaza Strip form ‘a single territorial unit’

whose integrity is to be preserved pending the losian of permanent status negotiatidfisRelying

on the Interim Agreement, the Israeli High Courfoétice has affirmed Israel's recognition of the
unity of the West Bank and Gaza as a single teialtanit.>*° Therefore, Gaza alone cannot exercise a
right of self-determination because that right hgkoto the Palestinian population of the terriloria
self-determination unit as a whole, which compritesWest Bank (including East Jerusalem) as well
as the Gaza Strip. Moreover, Israel's control dvara in relation to the transfer of goods, theileyy

of duties and VAT, and the control of the fuel ahekctricity supply would appear to deny the
population the economic aspects of self-deternonatis Gaza is unable to exercise ‘the right freely
to determine, without external interference, [fis]itical status and to pursue [its] economic, abci

and cultural development®

If it is correct to conclude that Israel’s unilakattempt to change the international status®f3hza
Strip is in breach of the Palestinian people’strigtself-determination, then other States haveta d
not to endorse the result Israel seeks to achiewen if self-determination is regarded only as an
obligationerga omnesas opposed tojas cogensiorm, then its breach entails a duty of non-
recognition for third StateS* Further, in its commentary on Article 6 of the RbuGeneva

Convention regarding the conditions under whichGbavention ceases to apply, the ICRC indicated
that where a termination of occupation involvehange in the international status of the occupied
territory:

The Convention could only cease to apply as thdtre§a political act, such as the
annexation of the territory or its incorporationaiiederation, and then only if the political act
in question had been recognized and accepted otheunity of States; if it were not so
recognized and accepted, the provisions of the &uion must continue to be appli&d.

Non-recognition of any change in the status ofGlaga Strip is thus doubly mandated.

5. Israeli Settlements in the OPT

Article 49(6) of the Fourth Geneva Convention dezdahat ‘[tlhe Occupying Power shall not deport

or transfer parts of its own civilian populatiordrihe territory it occupies® The commentary to the

3285ee Declaration of Principles, Article IV; and Imite Agreement, Article XI.1; for commentary, see
Shehadehi-rom occupation to Interim Accordgp. 35-37. The question of Jerusalem is, of eyuasnatter
reserved for the permanent status negotiationghge&greed Minutes to the Declaration of PrinGpba
Interim Self-Government Arrangements, Understandinglation to Article 1V; and 1995 Interim Agreemt,
Articles XVII.1 and XXXI.5.

329 Ajuri v. IDF CommandertHCJ 7015/02 (3 September 2002), [20B2]LR 1, opinion of President Barak,
17-18, para. 22. See also Y. Lebne Big Prisonpp. 20-21, who noteBjter alia, that Israel incorporated the
Interim Agreement in its entirety into its militatggislation in both the West Bank and Gaza, aatltthis
legislation has not been revoked.

330 General Assembly Resolution 2625.
331 Wall Advisory Opinion, ICJ Rep (2004, 200, para. 159.
332 pjctet,Commentary to Geneva Convention pvV63.

333For the avoidance of any doubt, even accordingedighly controversial ruling of the ICJ in theAsbry
Opinion on the Wall, about the cessation of thdiegbility of the Fourth Geneva Convention aftee theneral
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Convention affirms that this clause was intendedtftevent a practice adopted during the Second
World War by certain Powers, which transferred ipot of their own population to occupied
territory for political and racial reasons or irder, as they claimed, to colonize those territoigesch
transfers worsened the economic situation of thieexpopulation and endangered their separate
existence as a racé Prohibition of the transfer of settlers to occupierritory was confirmed as an
international crime in 1998 by its inclusion asiéld 8(2)(b)(viii) of the Rome Statute of the
International Criminal Court as the war crime oéfisfer, directly or indirectly, by the Occupying
Power of parts of its own civilian population irttee territory it occupies, or the deportation or
transfer of all or parts of the population of treeapied territory within or outside this territory?>

a. Status of settlements under international hut@aan law

The establishment of Jewish settlem&is the OPT started immediately after the 196 7°Wand

was formally declared a government agenda in 7The violations of Palestinian rights inherent in
this practice derive from a discriminatory policyadhannel resources (land, water) and financial and
legal privileges to Jewish settlers at the expamsedispossession of the Palestinian residéhts.
fundamental tenet of the international law of lggtient occupation, resting on the pillar that
occupation is intended to be only a temporary 8doais that the occupying power is prohibitednfro
altering the status of an occupied territory. Bytcast, the aim of the settlements in the OPT is to

close of military operations, Article 49(6) survévthe one year time limit on application of certainvisions in
the Convention in occupied territory laid down irtiéle 6(3), See A. Imseis, ‘Critical Reflections the
International Humanitarian Law Aspects of the IGIvisory Opinion on the Wall’ (2005) 98merican Journal
of International Lawl02 at 106.

334 pictet,Commentary to Geneva Convention pV276.

335 On the difference between Article 49(6) of the fioGeneva Convention and Article 8(2)(b)(viii)the
Rome Statute see D. Kretzmer, ‘Agora: ICJ Advigopinion on Construction of a Wall in the Occupied
Palestinian Territory: The Advisory Opinion: Theght Treatment of International Humanitarian Law’ 99
American Journal of International La88 at 91. Kretzmer takes a view that the broadgafrArticle 49(6) in
the Rome Statute by the addition the words ‘diyeatlindirectly’, indicates that not all measuraken to bring
about a transfer are included in Article 49(6)Ifts®ee also th&Vall advisory opinion, para. 135.

336 Settlements are defined as organised communitiesaeli civilians established on land in the ORiTh the
approval and direct or indirect support of theddirgovernment. Apart from a few exceptions in Elstisalem,
residence in these communities is not open to fakass but only to Israeli citizens and to persohdewish
descent entitled to Israeli citizenship or resigemaeder Israel’s Law of Return. There are 149 seténts in the
West Bank, excluding settlement ‘outposts,” whioh established, generally by ideological or religidsraeli
settlers, without the authorisation of the governtw Israel, and of which there are now over IDthe West
Bank

33’Between 1967 and 1979, Israel established altog&Bsettlements in the Arab occupied territories,
including 79 in the West Bank and seven in the Gétzig. See the report of the Security Council Cassion
established under Resolution 446 (1979), available
http://domino.un.org/UNISPAL.NSF/2f86ce1831260086cef0073ccce/9785bb5ef44772dd85256436006¢9
c85!0penDocument

33%The government of Menachem Begin government, whéche to power in 1977, regarded settlement of Jews
in all parts of the historic land of Israel as adamental part of its policy. See C. Jackson, dis\est Bank
Settlements, the Reagan Administration's Policyatols the Middle East and International Law'At@erican
Society of International Law Proceeding7 at 226.

339 See Al-HaqThe Israeli Settlements from the Perspective efiwtional Law(2000), available at:
http://www.alhag.org/pdfs/The%20Israeli%20Settleta@20from%20the%20Perspective%200f%20Internatio
nal%20Law.pdf See also B'Tselertsraeli Settlement in the Occupied Territories adialation of Human

Rights: Legal and Conceptual Aspe@tarch 1997), available at:
http://www.btselem.org/Download/199703_Settlemeftsy.rtf
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create facts that will predetermine the outcomamnyf political negotiations by making Israeli
withdrawal from the settled parts of the territerinfeasiblé?°

Although Israel is party to the Geneva Conventidndisputes the applicabilitge jureof the Fourth
Geneva Convention in the OPT, on several grouraisidive been rejected by the ICJ, as discussed
previously. Nonetheless, Israel argues that evidreifConvention applies, its actions are not imbine
of Article 49(6). The Israeli government, in defergithe legality of the settlements, attempts to
argue that Article 49(6) only prohibitercible transfer of the population of the occupying pown
occupied territory, and consequently does not aoneauntaryor induced migratior:'On this basis,
Israel concludes, the settlements in the OPT ardlegal. However, nowhere does the relevant
provision restrict its scope to forced populatioovement. Indeed, it specifically uses the unqueaifi
term ‘transfer’ as opposed to ‘forcible transfes’faund in Article 49(1), which prohibits the fdote
transfer of protected persofiem occupied territory. To this end, the ICJ has coméid that Article
49(6) ‘prohibits not only deportations or forcedrsfers of population...but also any measures taken
by an occupying Power in order to organize or erexpel transfers of parts of its own population into
the occupied territory*** Accordingly, the ICJ resolutely concluded thae‘israeli settlements in the
OPT (including East Jerusalem) have been estatlishiereach of international law*® Similar
conclusions have been reached by the UN Securim@6™ and General Assembf{ the High
Contracting Parties to the Geneva Conventi6tihe authoritative ICRC study on customary
international humanitarian lai’ as well as the majority of legal schol&fs.

b. Legal status of the settlers

As discussed above, Israel cannot invoke internatitaw to authorise Jewish settlement in the OPT.
Nor can it cast responsibility on the settlers teelves. Under international humanitarian law,
responsibility for breaching the prohibition foamsferring part of the occupant's civilian populati
into the territory under occupation is on the ogéng power and not upon the individuals transferred

Some provisions of international humanitarian lgplg to all individuals in occupied territories
without distinction (see Articles 13-26 of the FibuGeneva Convention). The duties and powers of
the military commander differ, however, in relationprotected persons’, as this group is defimed i
Article 4, and to others who are not protectedadfirsettlers do not come within the definition of

340 5ee D. KretzmeiThe occupation of justice: the Supreme Court afdsand the Occupied Territories
(Albany: SUNY Press, 2002). See also Gorenb&egidental Empire

31 |srael Ministry of Foreign Affairs, 'Israeli Sktinents and International Law," May 2001, availadte

http://tinyurl.com/2jlgb3

342 SeeWall Advisory Opinionpara. 120.
343 |bid.

344 See, for example, Resolution 465 (1980) in whiteh$ecurity Council ‘Determines that all measuager
by Israel to change the physical character, denpbgzacomposition, institutional structure or statfishe
Palestinian and other Arab territories occupiedesitio67, including Jerusalem, or any part thetenie no
legal validity and that Israel's policy and praetiof settling parts of its population and new ignants in those
territories constitute a flagrant violation of theurth Geneva Convention relative to the Proteabio@ivilian
Persons in Time of War and also constitute a seriastruction to achieving a comprehensive, judtlasting
peace in the Middle East’. See also Security CdlResolutions 446, 452, and 471.

345 General Assembly Resolution 62/108 of 10 Janu@fg2s one of dozens of resolutions to this effect.

346 seeDeclaration of the High Contracting Parties to theurth Geneva Conventiph December 2001. The
High Contracting Parties are those States whicle hatified and are bound by the Geneva Conventions.

347 Jean-Marie Henckaerts and Louise Doswald-B€tlstomary International Humanitarian Law — Volume |
Rules(Cambridge: Cambridge University Press, 2005457.

3485ee, for example, Kretzmer ‘The Light TreatmenBat
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‘protected persons’ as they are nationals of tloeieging power. Palestinians does fall into the
category of protected persons as they are ‘in émel§ of a Party to the conflict or Occupying Power
of which they are not national¥® Yet the trend of the Israeli High Court in suckesis to impede
Palestinian rights for the benefit of Jewish seti@by disregarding the fact that the very existerfce o
the settlers impedes public order and civil lifel @onstitutes a breach of the laws of occupafibn.

Such disregard for the special protection gramqatdtected persons is incompatible with the object
and purpose of international humanitarian fan particular, in enabling the infringement of
protected persons' rights in favour of the occugyiower’s national®>® Thelex specialisnorms of
international humanitarian 1&% hold that the rights of protected persons caneoerplly be
restricted, and that any exceptional restrictioty maly be in accordance with the limitation clauses
in the relevant provisions.

These basic principles have been distorted bylisrdegh Court of Justice, enabling the military
commander to infringe upon Palestinian rights fer benefit of the settlers. First, the High Court
determined that the military commander's genertilaxity set out in Article 43 of the Hague
Regulations is not restricted to the persons pteteender international humanitarian law. Rather, i
is a general authority, covering any person presettite territory held under belligerent occupation

Indeed, in exercising his authority pursuant tolélve of belligerent occupation,
the military commander must ‘ensure the public paded safety.’ In this
framework, he must consider, on the one hand, deraiions of state security,
security of the army, and the personal securitglloivho are present in the area.
On the other hand, he must consider the humarsraftthe local Arab
population®®

Second, the High Court has refused to considerhenetettlements are illegal under international
law, holding that such an issue is political, amastnot justiciable, but rather a matter for the
executive to decide. The High Court has furthed lieht the rights of protected persons in the OPT
are not absolute, but relative: ‘They can be reigtd ... Some of the limitations stem from the need

to take rights of other people into account. Sofrtae limitations stem from the public interest %%’

34% SeeMara'abe et alv. The Prime Minister of Israel et,aHCJ 7957/04, para. 18.

305eeHessv. Commander of the IDF Forces in the West B&t®J 10356/02, 58 (3) P.D. 443. For an
extensive overview of this trend see Kretznidre Occupation of Justice

#15ee O Ben-Naftali, A.M. Gross and K. Michaeli,etijal occupation: framing the occupied Palestinian
territory’, (2005) 23Berkeley Journal of International LaBb1 at 596 and KretzmeiThe Occupation of
Justicée.

%23ee Articles 30-31 of the Vienna Convention onlthes of Treaties, (1969), 1155 UNTS 331.

353 See Articles 43, 48, 49, 55 of the Hague Regulatamd para. 88 of th&all Advisory OpinionSee also
Benvenisti,The International Law of Occupatipp. 6, and ‘lllegal Occupation’, p. 21-36, A. Roe‘What Is

a Military Occupation?’ (1984) 5SBritish Yearbook of International La249 at 293-295; A. Wilson, ‘The Laws
of War in Occupied Territories’ (1933) I8ansactions Grotious Society at 38.

354 Compare with articles 13-26 of the Fourth Genewav@ntion which apply humanitarian norms to every
individual happens to be in the cccupied territérgr comprehensive discussion on ligrespecialidoctrine
applied by the ICJ, see O. Ben-Naftali and Y. Shdrying in denial: the application of human righin the
Occupied Territories’ (2003-04) 33rael Law Revievat 17-118. For general discussion of the interplay
between international humanitarian and human rilghts see F. Hampson and I. Salama, ‘Working Paper
the Relationship Between Human Rights Law and matiional Humanitarian LawlN Sub-Commission on
the Promotion and Protection of Human Rigl#sCN.4/Sub.2/2005/14, 21 June 2005.

%% Mara'abecase, para. 28.
%8 |pid., para. 25.
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By confirming that the Military Commander must tak&o account considerations that are prohibited
by the laws of occupation, the High Court legitiedghe military commander's deviation from his
authority and duties under international humaratafaw.

According to the objects and purposes of the lavegoupation, the military commander must act in
the best interest of the local population excepénetprevented from doing so by military necessity.
Thus, Article 43 cannot afford settlers status etuthat afforded to protected persons under
international humanitarian law. They enjoy, at mds¢ protection accorded to aliens in occupied
territories (section Il of the Fourth Geneva Cortigt). The rights of the settlers are to be tiechimd
limited by, the specific obligations included irethumanitarian law of military occupation, which
restrict the permissible actions of the occupyioge’>’ and prohibit any attempts to change the
nature of the occupied territory, eithd jureor de factothrough the creation of permanent ‘facts on
the ground'.

c. The jurisprudence of Israel's High Court regagdsettlements

Long before the occupation of the West Bank andaGatrp began, the Israeli courts had adopted the
dualist common law approach to the enforcementtefnational law in domestic couff§ Rules of
customary international law are regarded as pattetiomestic law and as such are applied in
domestic courts unless they contradict an act digpaent. Rules contained in treaties must be
explicitly incorporated into domestic law by an atparliament in order to apply and be applied by
domestic courts. The laws of occupation prohibitimg establishment of civilian settlements in
occupied territory, having acquired customary léatss, are thus theoretically enforceable in Israel
courts.

Israel's High Court of Justice has considered joetst submitted by Palestinians regarding the lggali
of Israeli actions in the OP*° but has avoided dealing with the lawfulness ofgbilements, ruling
that general arguments relating to the legalitgatflements are not justicialdf Moreover, the High
Court has refused to regard the Fourth Geneva Qtioveas part of customary international faw
and thus has exempted itself from expressing itsiap regarding the application of Article 49(6).
While the High Court has thereby refrained fromvoding the state with explicit legitimisation for
the settlement policy and from confirming its cotiipiity with the Fourth Geneva Conventidf,its
decisions have, however, effectively supportedstitiement project on various grounds.

The principles that have guided the High Couth&se questions were first established in 1978dn t
Helou casé® regarding Rafah, an area separating the GazafBmipthe Egyptian Sinai. In this case,
the High Court ruled that it was necessary forpingoses of security to evict the Bedouin inhaligan
from their places of residence, even though theedarmd on which they were living was designated
for Jewish settlement. In the decision, Judge Witkiated:

Clearly the fact that these same lands are ingant full designated for Jewish settlement
does not deny the security nature of the entireatjpm. The stated security considerations as

%7 See H. Krieger, ‘A Conflict of Norms: the Relatirip between Humanitarian Law and Human Rights Law
in the ICRC Customary Law Study’ (2006) 11®urnal of Conflict and Security La®65-291 at 284

8 See R. Lapidot, ‘Public International Law’, fiorty Years of Israeli Laderusalem: Harry Sacher institute
for legislative research and comparative law, 1990807.

39 For discussion over the Supreme Court jurisdidiipexamine the legality of the Israeli army in ®BT see
Kretzmer,The Occupation of Justic€hapter One: Jurisdiction, Justiciability and Sahtive Norms, pp. 19-
29.

350 seeBargil v. Government of IsragHCJ 4481/91, 47 (4) PD 210, 216.

31 5ee, for exampléyyubv. Minister of DefenseHCJ 606/78, (1978) 33 (2) PD 113.
32 5ee KretzmerfThe Occupation of Justicp. 44.

363 Abu Helou and others. Government of IsragHCJ 302/72, (1972) 27(2) PD 169.
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reviewed and detailed in my honourable colleagogision, were not refuted, or imaginary,
nor meant to camouflage other considerations. Géilel stated himself that the entire area
(or part of it) is designated to be settled by Jewsch in this case constitutes a security
measuré®

This opinion paved the way for the establishmergetflements under the guise of military or segurit
needs. In 1978, in theeit El case’® private land was requisitioned from Palestiniardawners on

the pretext of military necessity and then consifieecivilian Jewish settlement in accordance with
the Israeli military’s strategic regional defendarnp® In this case, the High Court rejected the
distinction between the needs of the occupying and/general security interests:

... in our opinion, these distinctions hold no mehi. | have just stated, the current state is a
state of combat, and the occupying power is resplenfor ensuring public order in the
occupied territory. It must also address the dampgegsented from within the territory to itself
and to the [occupying] state. The fighting nowadags taken the form of sabotage actions,
and even those who consider these actions (whiebtahnocent civilians), a form of
guerrilla war-fare, admit that the occupying povgeauthorized, and even obligated to take
all necessary measures to prevent them. The njikisppect and the security aspect are
therefore one and the saffié.

These two decisions provided the Israeli autharitwgh the legal basis for including political and
other state interests in military considerationsn&nisti has pointed out that this broad view of
security imperatives paved the way for a policyngblanting settlements in ways incompatible with
the occupying power's fundamental duty not to heeotccupation as a means of acquiring territory by

force3°®

In 1979, however, in thElon Morehcase’™ the High Court deviated from tifBeit El decision by
confining ‘military needs’ to needs based on aoral, military-strategic analysis of the dangersth
by the state, and the measures needed to couater thther than ideological goals or outlook: ‘the
military needs in that article cannot include, adaag to any reasonable interpretation, the nationa
security needs in their wide meanii§’ The factual record revealed that, under pressare the
militant Gush Emunim settlers’ movement, the gowemt, rather than the military authorities, had
initiated establishment of the settlement. The Higlurt was convinced that, even if the military
supported the decision for military reasons, th@idant consideration had been political. Therefore,
the High Court held that the requisition order walid since the military cannot take such acton
political grounds and, under international custgmaw, land in occupied territory can be
requisitioned only for military need$:

34 bid., at 181, unofficial translation.
365 Ayyubv. Minister of DefenseHCJ 606/78, (1978) 33 (2) PD 11Beft Elcase).

366 See theBeit Elcase. The court has also rejected the argumerthéhastablishment of a civilian settlement
can not be regarded as temporary use of the |lagphtueg the governments' statement that the sedtiemill
exist only as long as the army holds the land extittp international negotiations which will detémmthe fate
of the settlements. (This decision must be consitler its immediate political context: see p. 116-bf the
judgment.)

%7 TheBeit El case, p. 117. (unofficial translation)
358 BenvenistiOccupation p. 3.
39 Dweikatv. Israel, HCJ 390/79, 34(1) P.D. 1 (hereinafter EHlen Morehcase).

37 Elon Morehcase, p. 17. For analysis of the atmosphere emahe court to give this decision, see Kretzmer,
The Occupation of Justicpp. 88-89.

3"'This decision was surprisingly especially becanséMatityahucase decisionAmira v. Minister of
Defencecase 34 (1) PD 90), issued in 1979, the courtidised a petition in which an affidavit given by a
General Reserves to support the petition refutecdurity arguments for the settlement. The dourtd the
affidavit unconvincing. The court also dismissed #ingument that the requisition order was invahdesthe
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The High Court added:

The decision to establish a permanent settlemeittwvig designed to stand forever — even
longer than the period of the military governmethiich was established in Judea and
Samaria — faces a legal obstacle which it canrnieiatieSince the military government cannot
create in its territory facts for its military neethat are designed to exist even after the
military regime ceases in that territory, whersistill impossible to know the fate of the
territory after the end of the military regimejstaprima faciecontradiction, also shown by
the evidence in this case, that the determiningidenation that motivated the political
echelon in deciding to establish the settlementweas military consideratio?i?

On one hand, this decision rejected the claimtti@military requisition of private land for the
establishment of permanent settlements could biila@n the other, the High Court did not address
the illegality of the settlements themselves undi@rnational law and so enabled the continuation o
the settlement activity on land not consideredabinawledged as private. Indeed, following this case
the Israeli authorities pursued an intensive paticged at defining and gaining control over ‘state
lands’ on which civilian settlements were subsetjydilt.>”® Following theElon Morehdecision,

the Israeli Cabinet decided that all uncultivatecat land in the OPT would be declared ‘state
land’.*"* According to the Drobles Plan of 1978, which fodhtiee basis for the settlement policy
developed by the then Likud Government:

state land and uncultivated land must be seizeceiietely in order to settle the areas
between the concentrations of minority populatind around them, with the object of
reducing to the minimum the possibility for the dmpment of another Arab state in these
regions’”

Two later High Court decisions dealt with the stiglen to declare land as state land and other
aspects of the settlement policy, such as plarhéagsions, the building of roads, and the
expropriation of land for that purpose. In theNaazercase in 198%° the High Court held that
‘local residents have no special rights in publioperty and the occupying power has a duty to
protect such property against intrusion’. Moreoviee, High Court held that, when doubt arises
whether property is public or private, the presuampshall be that the property is public until
ownership has been establisi€dn theAyreib case’’® the High Court held that the petitioner, who
claimed rights in land that had been declared &atkand who argued that the use of that land to
build a new Jewish settlement was incompatible #iehduty of an occupying power to administer

decision to make the order had been made by theatatbmmittee on security rather than the military
authorities.

372Elon Morehcase, p. 22 (unofficial translation).
373 See B'Tselem,and Grah (Jerusalem: B'Tselem, 2002).

$7%This was possible due to the fact that no comprkienegistration of land ownership existed for lest
Bank or Gaza in 1967. See KretzmEng Occupation of Justicp. 90 and references there.

37°see KretzmerThe Occupation of Justicp. 90 and references thereMaster Plan for the Development of
Settlements in Judea and Samafifi79-1983, prepared by Matityahu Drobi8ee also Al-HadThe Israeli
Settlements from the Perspective of Internatiomay (Ramallah: Al-Hag, 2000), p.41. For more detailslom
content of the Drobles plan, ségraeli Settlements in Gaza and the West Bankuttiety Jerusalem) Their
Nature and Purpose, Prepared for, and under thelguée of the Committee on the Exercise of thednable
Rights of the Palestinian Peopl&l/12/1982 available at:
http://domino.un.org/UNISPAL.NSF/c25aba03f1e079dtiB5f40073bfe6/b795b2d7fe86da4885256b5a00666
d70!OpenDocument

376 Al-Naazerv. Commander of Judea and Sama{1#81) 36 (1) PD 701.
377 See criticism on this presumption in A Casessew#?s and Duties of an Occupant’ at 437-8.
378 ayreibv. Appeals CommitteeHCJ 277/84, 40(2) P.D. 57 at 69.
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public property as a usufructuary, lacked the standr right to question the use of public landeTh
High Court also found it unnecessary to considerfatte of the land after the end of the occupation.

In both of these decisions, the High Court didewmtsider the actual intentions of the authorites a
factor in determining the legality of their acts,iadid in theElon Morehcase. As Kretzmer points
out, ‘the most glaring feature of these decisianheir total detachment from the context of the
government's land-use policy on the West Bank. iPldohds are not regarded as land reserves that
are first and foremost available for use of thalgopulation; they are regarded as land resehags t
serve Israeli interests (as perceived by thoseivep).*”® Kretzmer concludes that ‘article 55 is cited
to legitimize this system of gaining control ovéats lands; it is ignored when the argument is made
that the very same article limits the use that tiaynade of such land®”®

The planning and building of roads and highwayth@&occupied territories is intimately connected
with settlement policy, having the purpose of inégmg the West Bank settlements into Israel and
enhancing accessibility between the t/dn theTabeebcase®™ the High Court dealt with
expropriation of land for a highway. The expropdatwas carried out under a Jordanian law that
remained in force in 1967 regarding the acquisitbrand for public purposes. The High Court
assumed that the military authorities would notéhgene to the trouble and expense of planning the
highways if there was no military interest in thand so concluded, with no solid basis, that mifitar
considerations were the dominant factor in plantirgroads network. This decision is contrary to
theElon Morehjudgment, in which the onus was set on the miyliuthorities to prove that taking of
private property was required for military needs.

In theJa’amait Iscancase?® land in the Atarot area that had been purchasedPslestinian
cooperative (for the construction of a housingtestar teachers) was expropriated for the Atarot
highway interchang&’ The petitioners argued that the highway networktieen planned in the
interests of Israel and not in the interests ofrdsedents of the West Bank, and that this expation
was therefore an unlawful use of power by a beligeoccupant. The petitioners added that Israel, a
a belligerent occupant whose rule is by its veryireatemporary, may not plan and construct projects
that have long-term effects. In reply, the authesiargued that the highway system was being built
for the benefit of West Bank residents. They argiedl the position that existed at the beginning of
the occupation could not be frozen and that it theduty of the military government to further the
interests of the local population in all walks i&,| including transportation. In this decisionstloe
Barak set the formula for military actions:

The Hague Regulatiomsvolve around two main axes: one — ensuring thiéineate security
interests of the occupier in territory held undelligerent occupation; the other — ensuring
the needs of the civilian population in the temjitbeld under belligerent occupatidhi.

In this case, too, the High Court was convincedl ti@ planning was for the good of the local
population:

As we have seen, military rule must perform asop@r government authority, [it is]
obligated to attend the needs of the local popariedind public life, and therefore it is granted

37% Kretzmer, The Occupation of Justicp. 93.

380 Kretzmer, The Occupation of Justicp. 94.

31 See KretzmerfThe Occupation of Justicpp. 70-71.

382 Tabeeby. Minister of DefenseHCJ, 202/81, PD. 36(2), 622.

383 Jami'at Iscan Al-Moa limiral-Mahdudat al-Masauliyeh, Communal Society Registat the Judea and
Samaria Area Headquarteks The Commander of IDF Forces in the Judea and Sanfeneg HCJ 393/82,
37(4) P.D. 785.

384 This interchange connects the Tel-Aviv, Jerusaiach Ma'ale Adumim (a large Jewish-Israeli urban
settlement in the West Bank between Jerusalemeiahd) highways together.

385 SeeJami'at Iscan Al-Moa'limirv94.
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ruling authority. While executing this authoritygrsideration must be given to the fact that
we are dealing with prolonged military rule andhwihajor population changes. Under these
circumstances the Military Commander is authorigeshake basic investments and to
undertake long-term planning for the benefit of libeal population ... Therefore it is clear
that there is no wrongdoing in the preparatiorhefational highway system plan: the
transportation needs of the local population hagesased; the condition of the roads cannot
be frozen. The Military Commander was thus autleori® prepare a road plan that accounts
for current and future developments. Indeed, thelsavill remain even following the end of
military rule, but this is irrelevant. Drawing ulpese plans does not constitute a blurring
between military rule and ordinary government. Rennore the fact that the plan was drawn
up in cooperation with Israel does not disqualifyprovided it was [drawn up] for the benefit
of the local populatio®

In sum, the High Court’s jurisprudence on settletnéndefined by a number of key points: it has
avoided ruling on the legality of the settlemenggected arguments based on the prohibition oliesett
population transfer as customary law; held genaettions against the settlement policy to be non-
justiciable; and accepted that a civilian settlenoam serve military goals and can be temporary.

The High Court has provided a framework of legahtjthin Israeli law, for Israel's settlement
activity. Two groups of people now live in the W8stnk: Jewish settlers, who are not protected
persons for the purposes of the Fourth Geneva @biovebut who enjoy privileges on the basis of
their identity as Jews—both Jewish-Israeli citizand Jews entitled to citizenship under the Law of
Return—and Palestinians, who are protected petsanaho are often deprived of basic rights in
spite of that status.

6. Prolonged occupation

The previous section indicates that the High Cbas sometimes held that special conditions obtain
in cases of ‘prolonged military government’. Thedamental postulate of the regime of belligerent
occupation is that it is a temporary state of asfauring which the occupant is prohibited from
annexing the occupied territory. The occupant &eek only with temporary powers of administration
and does not possess sovereignty over the terfitoAg noted previously, the principal rules of
international law regulating the conduct of occigratire contained in the Hague Regulations, and
the Fourth Geneva Convention. It is universallyepted that the provisions of the Hague Regulations
are not simply conventional but also form partraf torpus of customary international It

38¢Jami‘at Iscan Al-Moa’liminpara. 36 (unofficial translation).

$873eeOttoman debarbitration (1925) ZAnnual Digest of Public International Law Cast#2 (1925-26); and
also BenvenistiDccupation pp. 3-6; G.H. HackworttDigest of international lavjWwashington DC,
Department of State: 1940), pp. 145-146; A. McNaid A.D. WattsThe legal effects of wdCambridge UP:
Cambridge: 1966, 4th Ed.), pp. 363-369; L. Oppenhimternational law: a treatise. Vol.ll: Disputes, wand
neutrality (Longmans: London: 1952, 7th edition by H. Lausatgt), pp. 436-438; G. Schwarzenberger,
International law as applied by international casidnd tribunals. Vol.ll: The law of armed confl{&tevens:
London: 1968), pp. 166-173; and UK Ministry of Defe, The manual of the law of armed confi{€ixford
UP: Oxford: 2004) 278-279, paras. 11(9)-11(11).

$8The customary nature of the Hague Regulations weksxkd by the International Criminal Tribunal at
Nuremberg in th&@rial of German major war crimina)sCmd. 6964 (1946) 65. The customary status of the
Regulations has since been affirmed by variousr athwrts, see, e.dn re Krupp(US Military Tribunal at
Nuremberg), 1Rnnual Diges620, 622Rv. Finta (Canadian High Court of Justice), B2ernational Law
Reports425, 439Affov. IDF Commander in the West Bafikrael High Court), 8ternational Law Reports
122, 163;Polyukhovichv. Commonwealth of Australi@ustralian High Court), 9international Law Reports
1, 123. See also T. Meroduman rights and humanitarian norms as customawy((@larendon Press: Oxford:
19809), pp. 38-40; and J. Pictet (e€pmmentary to the Fourth Geneva Convention reldtuwhe Protection of
Civilian Persons in Time of WICRC: Geneva: 1958), p. 614. As the Geneva Cdivenhave been ratified
by all States, it can be claimed that their prorisirepresent general international law and ngplgitmeaty
commitments between the parties thereto. This doemean that the provisions of the Geneva Comesnt
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Accordingly, as Israel’s High Court has recognisathough Israel is not a party to the Fourth Hague
Convention to which the Hague Regulations are agthethe Regulations nevertheless regulate
Israel’'s activities in the OPT by virtue of theirstomary statug®”

In the law of armed conflict, the question of ‘@obed occupation’ is absent from the governing
international instruments, and the notion has tigndiscussed in commentarig€ Israel’s High
Court has however referred to the question in abmurof decisiond?! While Roberts cautions that

have customary status: on the relationship betwastomary and conventional sources in international
humanitarian law see, for example, G. H. Aldriébustomary international humanitarian law---an iptetation
on behalf of the International Committee of the Redss’ (2005) 7®ritish Yearbook of International Law
503; M. Bothe, ‘Customary international humanitariaw: some reflections on the ICRC study’ (2005) 8
Yearbook of International Humanitarian L&l 3; Y. Dinstein, ‘The ICRC customary internatiblaav study’
(2006) 36lsrael Yearbook on Human RightsJ. M. Henckaerts, ‘Customary international hoitzian law---a
rejoinder to Judge Aldrich’ (2005) Hxitish Yearbook of International LaB25 and his ‘The ICRC customary
international humanitarian law study---a rejointieProfessor Dinstein’ (2007) 33rael Yearbook on Human
Rights259; J. M. Henckaerts and L. Doswald-BeCkistomary international humanitarian law. VolRules
(Cambridge UP: Cambridge 2005), Introduction; WRidrks, ‘The ICRC customary law study: a preliminary
assessment’ (2005) $Foceedings of the American Society of Internatiduaav 208; and |. Scobbie, ‘The
approach to customary international law in the $fud E. Wilmshurst and S. Breau (ed$grspectives on the
ICRC Study on customary international humanitaten (Cambridge UP: Cambridge: 2007), p. 15. On the
claim that the Geneva Conventions have achievedktsdl ratification, see J. A. Lavoyéy Milestone for
International Humanitarian Law22 August 2006), available at:
www.icrc.org/web/eng/siteeng0.nsf/html/geneva-cotivms-statement-220906?opendocument

339 An overview of the consolidation of the Hague Ratjans into customary international law was giwsn
Acting President Shamgar of the Israel High CauBassil Abu Aita et al. The Regional Commander of

Judea and Samaria and Staff Officer in charge dtensof customs and excjddCJ 69/81 (5 April 1983),

37(2) Piskei Din 197 at 251-252, para. 19(b) (oddgiHebrew text), Belected Judgments of the Supreme Court
of Israell (1983-87) 46-47, para.19(b) (English translatié8-64, para.19(d) (English translation availedile
www.http:elyon1.court.gov.il/files_eng/81/690/0001781000690.z01.p}if Hereinafter, this case will be cited
asAbu Aita Extracts from Shamgar’s opinionAtbu Aitaare provided at 1Brael Yearbook on Human Rights
(1983) 348.

39035ee BenvenistiDccupation pp. 144-148; A. Cassese, ‘Powers and duties otanpant in relation to land
and natural resources’, in E. Playfair (ethjernational law and the administration of occupigrritories
(Clarendon Press: Oxford: 1992), pp. 426-427; Yadi®in, ‘The international law of occupation ananian
rights’(1978) 8lsrael Yearbook on Human RigHt84 at 112-114, and his ‘Legislation under ArtiéBof the
Hague Regulations: belligerent occupation and gmalcing’ (2004) 8Harvard Program on Humanitarian
Policy and Conflict Research, Occasional Paper Novdilable atwww.hpcer.org/pdfs/OccasionalPaperl . pdf
R. Falk, ‘'Some legal reflections on prolonged Ibragcupation of Gaza and the West Bank’(1989p@rnal of
Refugee StudietD; G. von Glahn, ‘Taxation under belligerent qeation’, in Playfairop cit p. 349; C.
Greenwood The administration of occupied territory in inteti@nal law, in Playfair,op cit p. 263; A. Roberts,
‘Prolonged military occupation: the Israeli-occupterritories since 1967'(1990) &dnerican Journal of
International Lawd4; E. Schwenk, ‘Legislative power of the militasgcupant under Article 43, Hague
Regulations’ (1944-45) 5¥ale Law JournaB93 at 401; and M. Sassdliegislation and maintenance of
public order and civil life by occupying powers0@5) 16European Journal of International La@61 at 679-
680.

39|srael’s High Court fulfils two broad functions.sAhe High Court it serves as a court of appeah fitee
decisions of lower courts, and as the High Coudustice it acts as a court of first and last imstan petitions
for the review of governmental actions, includingi@ns taken in the Occupied Territories: seegf@ample,
Benvenisti,Occupation pp. 118-123; Y. Dotan, ‘Judicial rhetoric, goverent lawyers, and human rights: the
case of the Israeli High Court of Justice duringititifada’(1999) 33.aw and Society Revie®l9 at 322-324;
and D. Kretzmer, ‘The occupation of justic&0-11. The principal judgments of the High Coetevant to
prolonged occupation includghristian Society for the Holy Places v MinisteD#fence et alHC 337/71, 2
Israel Yearbook on Human Rigt854 (1972), and 5mternational Law Report§12;Electric Corporation for
Jerusalem District Ltar. Minister of Defence et aHC 256/72, Ssrael Yearbook on Human Rigl&81 (1975)
[hereinafterElectricity Company No]lJerusalem District Electricity Co Ltd Minister of Energy and
Infrastructure and Commander of the Judea and Sanfkegion HC 351/80, 11srael Yearbook on Human
Rights354 (1981) [hereinaftdElectricity Company No]2Ja’amait Iscan Al-Moa'limirv. IDF Commander in
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attempting to define the notion of prolonged ocdigue'is likely to be a pointless quest® it raises
two legal issues in particular—the effect of Artid of the Fourth Geneva Convention; and, more
importantly, the exercise of the occupant’s legrgéacompetence over the occupied territory under
Article 43 of the Hague Regulations and Articledd4he Fourth Geneva Convention. Depending on
the way in which this legislative competence isresed, consequential issues may arise as to
whether the occupant has annexed the occupietbtgrnvhether de jure or de facto, and thus
whether the situation may be categorised as cdisma

A recurring theme in commentaries on the law ofig@lent occupation is that both the Hague
Regulations and the Fourth Geneva Convention egetsthat an occupation would be of short
duration®* The drafters did not conceive that an occupatandlast for decades and, as a result, it
has been claimed that their provisions are inadedqoaregulate a prolonged occupation:

Considering the complexity of modern occupationshsas those during World War | and Il
in which large areas were occupied for long permidsme, raising a multitude of legal
guestions about the rights and duties of occupargarticular situations and the legal effects
of the occupant’s actions after the war, the rld@down in the landmark codes of the 1863-
1914 period and expounded in the literature anmdiiitary manuals seem fragmentary indeed
and inadequate to guide occupation practices.tBotst be considered that they were
developed in a relatively peaceful period in whichmajor wars occurred and in which
belligerent occupations were generally of shoratlan so that occupants were not forced to
assume the full governmental burdens which haédest the displaced sovereign.
Consequently, while general principles were evalvew specific rules developed because of
a lack of factual situations requiring applicatmfrspecific rules often enough to permit their
growth into law***

The implications of the doctrine of prolonged ocatipn developed by the Israel High Court are
discussed in section C.6(b) of this chapter, arap@ I11.B(3).

a. Article 6 of the Fourth Geneva Convention

Article 6 of the Fourth Geneva Convention provitlest the Convention’s general application shall
cease in occupied territory one year after theectdanilitary operations, although specified agscl
will continue to bind the occupying power. In M&ll advisory opinion, the ICJ ruled that as ‘the
military operations leading to the occupation & West Bank in 1967 ended a long time ago’,

Judea and Samarig1982) 37(4) Piskei Din 785, discussedxtensan Kretzmer (above), pp. 69-71 and
partially reported in translation a& Cooperative Society Lawfully Registered in thdeduand Samaria Region
v. Commander of IDF Forces in the Judea and Samaeigidh et al HC 393/82’ (1984) 14srael Yearbook on
Human Right801;Abu Aita, op cit. Dwadin et alv Commander of the IDF Forces in the West BaifR
4154/91, 283srael Yearbook on Human Righ{4985) 333Economic Corporation for Jerusalem Lid
Commander of IDF Forces in the Judea and SamargidReet a)] HC 5808/93, 30srael Yearbook on Human
Rights322 (2000); antla-ale—an Association for the Settlement of empkogéthe Israeli Aircraft Industry in
Samariav. the Supreme Planning Committee of the Judea anSaArea, the Sub-Committee for Mining
and Quarrying et alHC 9717/03)nternational Law in Domestic Courtiatabase, ILDC 70 (IL 2004), also
summarised ala’ale v. Planning Council for the Judea and Samaria Regioal €37 Israel Yearbook on
Human Right42007) at 332.

392Roberts, ‘Prolonged occupation’ at 47.

3933ee, e.g., O. Ben-Naftali, ‘A la recherche du tepesslu’; rethinking Article 6 of the Fourth Geneva
Convention in the light of the Legal Consequenddah® Construction of a Wall in the Occupied Patesn
Territory advisory opinion’ (2005) 3Brael Law Reviev211 at 215 and 218; Ben-Natftali et al, ‘lllegal
occupation’ at 596; Benvenis@ccupation p. 144; D.A. GrabefThe development of the law of belligerent
occupation 1863-1914: a historical surv@yew York: Columbia UP, 1949), p. 290-291; and &,
‘Prolonged occupation’ at 47.

394Graber Historical survey p. 290-291.
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Article 6 fell to be applied® It appears, however, that the Court misinterprétedphrase ‘the
general close of military operations’ containediiticle 6 as referring to ‘the military operations
leading to the occupationindeed, according to the preparatory ConferentcbkeofFourth Geneva
Convention, ‘the general conclusion of military cgg@ns means when the last shot has been
fired’.** This is clearly not the case in the OPT, whereatimeed conflict and military operations
continue.

On this basis, the ruling has been criticised kBrs®*” and does not correspond to official Israeli
policy regarding the existence of an armed conitithe OPT. In th@argeted Killingscase?®
President Emeritus Barak presumed that ‘betweeellsnd the various terrorist organizations active
in Judea, Samaria, and the Gaza Strip...a continsitwation of armed conflict has existed since the
first intifada’.** Relying on the views of Professor Antonio Casskseyeld that the situation
amounted to an international armed confffégrguing that ‘the fact that the terrorist orgatitzas

and their members do not act in the name of a dtae not turn the struggle against them into a
purely internal state conflict’* President Emeritus Barak thus emphatically regetite respondents’
plea that it was difficult to classify the naturfdloe conflict, ruling:

for years the starting point of the Supreme Countd-also of the State's counsel before the
Supreme Court—is that the armed conflict is ofrgarnational character. In this judgment
we continue to rule on the basis of that vi€.

Consequently, given the contours of the Israelestailian conflict, it appears that the Internationa

Court erred when it ruled that Article 6 of the RbuGeneva Convention fell to be applied in the
OPT.

b. Legislative competence of the occupant

Commentators recognise that circumstances mayreetiiat changes be made in the administration
of occupied territory during a prolonged occupaiiothe interests of its populati§halthough, as
Dinstein observes, this makes it ‘imperative torduaie inhabitants from the bear’s hug of the
occupant”® A further complicating factor is that the need ébange may partly arise as a result of
the occupant’s own policié§>

395 Wall Advisory OpinionlCJ Rep (2004), p. 185, para. 125; pp. 185-18/$ 125-126.
39 Final Record of the Diplomatic Conference of Genef/1949, vol. Il A, p. 815.
397 See, for example, Imseis, ‘Critical Reflection&l @6-109.

398 public Committee against Torture in Israel and Rileian Society for the Protection of Human Rigins!
the Environment. (i) the Government of Israel, (ii) the Prime Miisof Israel, (iii) the Minister of Defence,
(iv) the Israel Defense Forces, (iv) the Chiefhaf General Staff of the Israel Defense ForcesSkyrat
HaDin—Israel Law Center et gjudgment of 13 December 2006 (fi@rgeted Killingscase). An official
English translation of this judgment is availabfetbe Israel Supreme Court’s website at:
http://elyon1.court.gov.il/files eng/02/690/007/AB2007690.a34.pdf

39 Targeted Killingscase, opinion of President Emeritus Barak, para.16
“Targeted Killingscase, opinion of President Emeritus Barak, para.18
01 Targeted Killingscase, opinion of President Emeritus Barak, para.21
02 Targeted Killingscase, opinion of President Emeritus Barak, para.21

*33ee, for example, Benvenighccupation pp. 147-148; Dinstein, ‘Occupation and Human Rigat 112 and
‘Article 43’ at 8; Roberts, ‘Prolonged occupatia@i’'52; Sassoli, ‘Legislation’ at 679; and Schwehkgislative
Power under Article 43’ at 401.

“04Dinstein, ‘Occupation and Human Rights’ at 113.

“05Benvenisti,Occupation p. 147.
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Under general international law, the legitimacyegjfislative changes introduced by an occupant falls
to be determined by reference to Article 43 oflfague Regulations, which has been augmented by
Article 64 of the Fourth Geneva Convention. Artidl® of the Hague Regulations provides:

The authority of the legitimate power having intfpassed into the hands of the occupant, the
latter shall take all the measures in his poweestore, and ensure, as far as possible, public
order and safety, while respecting , unless abslglprevented, the laws in force in the
country?®

This is the standard English translation of théatitative French text’ It is, however, accepted that
to render the key phrase ‘l'ordre et la vie pubbiss‘public order and safety’ is unsatisfactd?y.
Following Schwenk, this phrase is better translatetublic order and civil life’ to import the ide
that ‘la vie publique’ should be conceived broatlyefer to ‘the whole social, commercial and
economic life of the country®®

Article 64 of the Fourth Geneva Convention, whiglséen as ‘a more precise and detailed

[expression of] the terms of Article 43 of the HagRegulations*™ provides:

The penal laws of the occupied territory shall remia force, with the exception that they
may be repealed or suspended by the Occupying Howases where they constitute a threat
to its security or an obstacle to the applicatibthe present Convention. Subject to the latter
consideration and to the necessity for ensuringtfeetive administration of justice, the
tribunals of the occupied territory shall contirtadunction in respect of all offences covered
by the said laws.

The Occupying Power may, however, subject the ol of the occupied territory to
provisions which are essential to enable the Odogplyower to fulfil its obligations under
the present Convention, to maintain the orderlyegoment of the territory, and to ensure the
security of the Occupying Power, of the membersmogerty of the occupying forces or
administration, and likewise of the establishmemtd lines of communication used by them.

Although the first paragraph of Article 64 referpressly to penal law, it is accepted that the
legislative power conferred on the occupant byueirdf the second paragraph 64(2) is a general
competence. This competence is, nevertheless neamibed. The occupant may only adopt new
measures which are ‘essential’ in relation to f#seie€s enumerated in paragraph 2—namely, in order

%%0n the interpretation of Article 43, see Y. Dinstdirticle 43 G. von GlahnQccupation of enemy territory
Chapter Eight, and also higxation 347-350; Greenwood, ‘Administration of OccupieetiTtory’); E.

Playfair, ‘Playing on principle? Israel's justiftaan for its administrative acts in the occupiedstBank’, in
Playfair, Administration of occupied territoriepp. 207-215; Kretzmefccupation of justiceChapter 1V; M.
Qupty, ‘The application of international law in tecupied Territories as reflected in the judgmenfthe
High Court of Justice in Israel’, in Playfaop cit, pp. 92-98; Schwarzenbergérmed conflictpp. 191-207;
Schwenk, ‘Legislative Power under Article 43’; SalgsLegislation’; and J. Stoné,egal controls of
international conflict{Maitland: Sydney: 1959, Rev. Ed.), pp. 698-699.

*’The French text reads: ‘L'autorité du pouvoir léagint passé de fait entre les mains de I'occupeloli-Ci
prendra toutes les mesures qui dépendent de luieede rétablir et d'assurer, autant qu'il estiplesd'ordre et
la vie publics en respectant, sauf empéchementalies lois en vigueur dans le pays.’

“08See BenvenistiQccupation p. 7; DinsteinArticle 43 2; von Glahn, ‘Taxation’, 348; Greenwood,
‘Administration of Occupied Territory’, 246; PlayfaPrinciple, p. 207; Sassoli, ‘Legislation’ at 663-664;
SchwarzenbergeArmed conflict p. 180; and Schwenk, ‘Legislative Power undeicket43’, p. 393 n. 1 and
398. This misinterpretation was noted in the @l/étst case dealing with the implications of moged
occupation decided by Israel’s High Co@hyristian Society for the Holy PlacesMinister of Defence and
others see 52nternational Law Report§12, opinion of Deputy President Sussman at 5#3-3his passage
does not appear in the summary of the case proati2tsrael Yearbook on Human Righ{t972) 354.

“09See Schwenk, ‘Legislative Power under Article &93 n.1 and 398; and also Greenwood, ‘Administnatio
of Occupied Territory' at 246; and Sassoli, ‘Legtshn’ at 663-664.

“1%pjctet, Commentary to Geneva Convention pv/335.
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that the occupant may fulfil its obligations untlee Convention; for the orderly government of the
territory; and to ensure its own security intergstacipally within the occupied territofj*

Schwarzenberger claims that by adopting this enatioer ‘the Conference of 1949 took it for granted
that it had not extended the traditional scopecoiipation legislation*** Others argue, however, that
Article 64(2) attenuates the restrictions on theupant’s legislative competence imposed by Article
43 of the Hague RegulatiofiS The determination of which is the better view naetidetain us.
Israeli courts have rarely referred to Articlé®84nd the most authoritative ruling on its imporswa
delivered by the High Court iabu Aita In rejecting a plea that Article 64 prohibitee ttreation of
new criminal offences by the occupant, Acting Rtest Shamgar ruled that the Fourth Geneva
Convention could not be pleaded before the Coutteben if this had been possible, the plea would
not have succeeded. Article 64 permitted new ciiggislation aimed at maintaining the orderly

government of the territory:

In view of the recognized interpretation, this ocgpicis parallel to the provisions regarding
the permitted purposes of legislation arising uritfticle 43 [of the Hague Regulatioris}.

Accordingly, for present purposes, we may conclind¢ Article 64 of the Fourth Geneva Convention
does not alter the basic rule regarding Israefisslative competence as occupant, although it
provides further specification regarding the legédte aims of that legislation.

c. Limitations upon the legislative competencehef bccupant

By virtue of Article 43 of the Hague Regulations,acupant, Israel’'s legislative competence is
restricted to the adoption of measures ‘in his pbwhich are aimed at restoring and ensuring public
order and civil life, but it must respect ‘unlesssalutely prevented’ the law which was in forcehn
Palestinian territories at the time the occupatvas established. The gloss placed on this provision
by Article 64 of the Fourth Geneva Convention @ttany new measures must only be those
‘necessary’ to enable the occupant to fulfil itdigétions under the Convention, ‘to maintain the
orderly government of the territory’, and to enstive occupant’s security. Nevertheless, these new
measures ‘must not in any circumstances servarasaas of oppressing the populatidfy.

*1For commentaries on Article 64, see Ben-Naftadiletlllegal occupation’, at 594; Benvenigbccupation
pp. 100-105; Dinsteirrticle 43 pp. 5-8; PictetCommentarypp. 334-336; Sassoli, ‘Legislation’ at 669-670;
and Schwarzenbergekrmed conflict 193-195. See also T. Ferraienforcement of occupation law in
domestic courts: issues and opportunities’ (2008srael Law Reviev@31.There is a presumption against
measures adopted by the occupant having extraetéatieffect. In 1970, an Israeli military cowitting in
Ramallah ruled that Article 64 only conferred exttaitorial legislative competence on the occupamelation
to ‘classical’ security offences, namely, thoseenffes whose prevention was ‘necessary in ordeesep/e the
physical security of the Occupying Power and itsdg’—seeMilitary Prosecutorv. Akrash Nazimi Bakjr48
International Law Report§78 at 483-484 (nd).

*12gchwarzenbergeArmed conflictp. 194.

*B3For example, Ben-Naftali et al, ‘lllegal occupatir694; BenvenistiDccupation pp. 100-105; and Sassoli,
‘Legislation’ at 670.

*“There is a handful of cases decided in the easty dthe occupation in which military courts reliepon
Article 64, principally to provide the basis forethjurisdiction, sedilitary Prosecutorv. Halil Muhamad
Mahmud Halil Bakhis and othe($sraeli military court sitting in Ramallah, 10nki1968) 4Tnternational Law
Reports484 at 485-486Mlilitary Prosecutorv. Zuhadi Salah Hassin Zuhdtsraeli military court sitting in
Bethlehem, 11 August 1968) 4mernational Law Report490 at 490-491 and 49Blilitary Prosecutorv.
Akrash Nazimi Bakiflsraeli military court sitting in Ramallah, 5 Mdr 1970) 48nternational Law Reports
478 at 481-484; anmlilitary Prosecutorv. Mohammad Samikh Amin Ibrahim Al Nas@araeli military court
sitting in Schechm, 26 August 1969) Wernational Law Reportd86 at 489.

13 Abu Aitg 324/107147, para.54.

“1®pjctet, Commentary to Geneva Convention pv/337.
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Article 43 places the occupant under duties whicistrbe balanced: the duty to ‘restore and
ensure...public order and civil life’ has to be gled against the duty to respect ‘unless absolutely
prevented, the laws in force in the country’. Témdr recognises that the occupant possesses
legislative power over the territory. The paranetdrthis power are flexible and open to
interpretation, particularly because ‘this provisgets more of a guideline than a clear rifie’.
Further, the duty to ensure public order and tif@l‘is not a definite and certain concept, but a
notion depending on the circumstances of the pdaticase®'® It is clear, however, that:

international law does not recognize a generaslative competence in the belligerent
occupant. Changes in the law of the territory télcontrary to international law unless they
are required for the legitimate needs of the octiapA'®

There is doctrinal consensus that private law reegaly ‘immune from interference on the part o th
occupant’. Laws that concern ‘family life, inhentae, property, debts and contracts, commercial and
business activities, and so forth’ are normally sutpended or altered by an occugéht.

A further limitation inherent in the occupant’s iglgtive competence arises from the temporary—if at
times prolonged—nature of occupation as a legatin®n. The occupant’s powers are limited to the
period of occupation, as it does not possess sigverights over the territory. Changes that it may
legitimately introduce must be commensurate withttAnsitional and temporary nature of
occupatiori”* Further, as Schwenk emphasises, there are twoatisectors to this legislative
competence:

While the occupant canestorepublic order and civil life only when they havecbe
disrupted, he may legislate éasurethem in the absence of any disturbance. Henceethes
‘restoration’ and ‘ensurance’ are used alternayivather than jointly...

Thus it follows that, when public order and civielhave remained undisturbed, the validity
of legislation under Article 43 depends on whetbrenot the legislating occupant was
motivated by a desire to ensure th&m.

The duty to respect existing laws ‘unless absoppetvented’ has never been interpreted literaly,
some flexibility must be accorded to the occuparihe exercise of its administrative functidfis.
This phrase has been interpreted to import a mnitef necessity as a justification for an exerate
the occupant's legislative competeffédyut it is accepted that this is wider than mijitaecessity*°

“17playfair, Principle, p. 207: see also Sassoli, ‘Legislation’ at 673:@#d Schwenk, ‘Legislative Power under
Article 43" at 399-400.

“83chwenk, ‘Legislative Power under Article 43’ aB39
*1°Greenwood, ‘Administration of Occupied Territory' 247,
20\/on Glahn,Occupation of enemy territorp. 99.

21 3assoli, ‘Legislation’ at 673.

*225chwenk, ‘Legislative Power under Article 43, 883399.

“23ee, for example, DinsteiArticle 43 p. 4 and ‘Occupation and human rights’ at 118, EeilchenfeldThe
international economic law of belligerent occupat{®@vashington: Carnegie Endowment for International
Peace: 1942), p. 89; Kretzm@éhe Occupation of Justicp. 63; and SchwarzenbergArmed conflict 193.

“24For example, see DinsteiArticle 43 pp. 4-5; H.P. Gassdprotection of the civilian populatiorin D. Fleck
(ed.), The handbook of humanitarian law in armed confl{@sford: Oxford University Press, 1995), p. 256;
Sassoli, ‘Legislation’ at 670; and Schwenk, ‘Legtsle Power under Article 43’ at 401.

“2For instance, von Glah@ccupation of enemy territorpp. 96-97; and Schwenk, ‘Legislative Power under
Article 43" at 399-402.
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The restoration of public order and civil life aimsmarily, if not exclusively, at the interest
of the population. Hence, a construction which owed the term ‘empéchement absolu’ to the
military interest of the occupant seems too naribwot actually incorrect?®

Accordingly, a balance must be drawn in observimig limitation. While the occupant is entitled to
take its security interests into account, commensatecognise that legislative changes may be
needed to protect or promote the interests of tpeilation, particularly during prolonged

occupations. Dinstein cautions, however, that aupant’s interest for the welfare of the population

is not above suspicion as ‘[p]rofessed humanitamatives of the Occupying Power may serve as a
ruse for a hidden agenda’. Accordingly, whetherghe a real necessity for each new enactment must
be examined*’ and the occupant is not entitled to assume a gedety to update the law lest this
‘effectively grant the occupant almost all the pesv@ modern sovereign government would wiéfdy’.

During an occupation, the entity which decides Wwhetegislation is necessary to restore or ensure
civil life is the occupant® Dinstein suggests that an appropriate test taldaghether an occupant’s
concern for the welfare of the inhabitants of osedgerritory is lawful in the terms of Article 43
hinges on whether it has the same concern fomitsgopulation. If the occupant enacts legislation i
the occupied territory which is parallel (althouglt necessarily identical) to legislation adopteds
home territory, then Dinstein claims that this hggesumptive legitimacy. Should this not be the
case, then the occupant’s professed concern favetfare of the occupied territory ‘deserves to be
disbelieved”*® This test, expressly adopted by Israel’s High €outheAbu Aitacase," is
inadequate: an occupant may not amend the lawonfpoed territory ‘merely to make it accord with
[its] own legal conception$® Simply because the occupant has adopted a maastgéome

territory does not mean that it is necessary tealm territory it occupies. This has obvious dasge

In practice the standard implicit in the test mayalbused by an occupant interested in a
gradual extension of its laws to the occupiedtimyiunder a strategy of creeping
annexation...lt may not introduce changes simplyhenground that it is ‘upgrading’ the local
institutions to the level obtaining in the occupsuatwn country and that it is in the interest of
the local populatiofi*®

Finally, an occupant is incompetent to adopt angsuee that breaches international law. To an
extent, this restriction is apparent on the facarttle 64(2) of the Fourth Geneva Convention,

*265chwenk, ‘Legislative Power under Article 43’ aD48ee also Sassoli, ‘Legislation’ at 673.
27 Dinstein,Article 43 p. 8.

“28Benvenisti,Occupation p. 147: see also Dinsteifrticle 43 pp. 9-10; and alsdri re Krupp and others
(United States Military Tribunal at Nuremberg, 3td 1948)’, 19nternational Law Report620 at 623: 'The
occupying power is forbidden from imposing any reamcept of law upon the occupied territory unlesshs
provision is justified by the requirements of poldrder and safety'.

422SeeMuhammad Amin Al-Ja’basi. Ahmad Ya’'qub ‘Abd Al-Karim Al-Awirfdordan, Court of Appeal of
Ramallah, 17 June 1968), #fternational Law Report484 at 486: see also FerraEmforcement of occupation
law, pp. 349-350, but compare Benvenisti’'s plea foramoclusive decision-makin@ccupation pp. 147-148,
and see also Dinstein, ‘Occupation and human rightkl13.

*30Dinstein,Article 43 pp. 9-10, and also ‘Occupation and human rigittd'12: see alsBhristian Society for
the Holy Places, Minister of Defence and othé&&lnternational Law Report§12, dissenting opinion of Cohn
J, 518 at 520; and T. Meron, ‘Applicability of mildteral conventions to occupied territories’ (1978
American Journal of International La842, 548-550.

31 Abu Aitg opinion of Acting President Shamgar, 314/38599135-136, para.50.e: see alsoldel
Yearbook on Human Right$983) 348, 357: but compaEeonomic Corporation for Jerusalem Lid
Commander of IDF Forces in the Judea and SamargidReet al(2000) 30israel Yearbook on Human Rights
322, 324.

*32pjctet,Commentary to Geneva Convention 386; see also Roberts, ‘Prolonged occupatiofi4atnd
Sassoli, ‘Legislation’ at 677.

*33Meron, ‘Applicability of Multilateral conventionsit 550.
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which permits the occupant to adopt provisions tlhare essential to enable the Occupying Power to
fulfil its obligations under the present Conventiddinstein claims that, by extension, this prowisi
allows the occupant to implement other obligatidasved from customary and conventional
international law. Thus, for example, Tiabib, the High Court ruled:

The question [whether an absolute prevention gigstine of the preferable and convenient
means for achieving the purpose as stated at tfiariag of Article 43, namely, ensuring
‘public order'—a term that | propose to interprstraeaning the existence of an
administration safeguarding civil rights and comeel about the maximal welfare of the
population.

If the achievement of this purpose requires a dievidrom the existing laws, there is not
only a right but, indeed, a duty to deviate frorartif**

Yet, as Kretzmer contends, expressly relying ortéhms of Article 43 of the Hague Regulations,
‘[aJny measure prohibited by international law @ in the occupant’s powet® It is self-evident that
an occupant may not purport to use its legitimategys conferred by the regime of occupation to
pursue an end that is unlawflif

Israel has assertédhowever, that a prolonged occupatjmer semodifies the obligations imposed

by Article 43 of the Hague Regulations. The Highu@das repeatedly relied on the claim that where
an occupation is prolonged, the occupant is empaavier employ measures of a nature which would
not be permissible during a short-term occupatidfhis view was expounded in detail by Acting
President Shamgar fbu Aita The premise of this claim is that:

The needs of any area, whether under military gowent or otherwise, will naturally change
over the course of time, along with attendant eodoaevelopments...The length of time that
a military government continues may affect the reatf the needs involved, and the urgency
to effect adjustment and reorganization may inae@essmore and more time elapses. The
argument...that there is no foundation for the itthedi the duration of military government
affects the character of the duties and the extitiite powers of military government [is]
irreconcilable with the character of the duties paders vested in it by Article 43. It is true
that this article contains no rules as to adjustroeneclassification bound up with, or
conditional upon the time element, but the effé¢he time dimension is implicit in the
wording, according to which there is a duty to easas far as possible, order and public life,

*34Tabib et alv. (a) Minister of Defence, (b) Military Governor Bilkarem (1983) 13srael Yearbook on
Human Right864, opinion of Justice Shilo at 366.

“3% Dinstein,Article 43 p. 6; KretzmerQccupation of justicep. 60: see also Sassoli, ‘Legislation’ at 674 and
676-677.

3¢ The High Court's interpretation of Article 43 Ha=en criticised on the ground that it attenuatelilyrthe
restrictions placed on legislative competence, tduting administrative convenience for the crieriof
necessity: see, for example, Kretznm@ccupation of justicepp. 57-72; PlayfairRrinciple, p. 21let seq
Qupty, ‘Judgments’ at 91-97; and Sassoli, ‘Legistdtat 674: 'The practice of Israeli courts cormiag
legislation in the Israeli occupied territories.igery permissive’. On the other hand, Casseses®ae merit in
the approach adopted by the High Court: see hiséPoand duties’ at 423-427: see also J. Singepeéats of
foreign relations under the Israeli-Palestinianégments on interim self-government arrangement éor
West Bank and Gaz§1994) 26lsrael Law Review68 275-277. Singer's exegesis of Article 43 igische
point that only factual authority, but not sovergig passes to the occupant.

437 See von Glahn, ‘Taxation’ at 345-346.

38 See, for examplé) Cooperative Society Lawfully Registered in théeduand Samaria Region
Commander of IDF Forces in the Judea and SamargidReet al(1984) 14Israel Yearbook on Human Rights
301, 307-308, and as’'amait AscanKretzmer,Occupation of justicep. 70;Dwadin et alv. Commander of
IDF Forces in the West Bar{t985) 25srael Yearbook on Human Rigl883, 334 Economic Corporation for
Jerusalem Ltdr. Commander of IDF Forces in the Judea and Samagigidh et a2000) 30Israel Yearbook
on HumarRights322, 324; andNa’alev. The Supreme Planning Committee of the Judea an$a Area et
al (IL 2004) ILDC 70 para. 6 and 33rael Yearbook on Human Rigl882 (2007) at 333.
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which patently means order and life at all timex] aot only on a single occasion. The
element of time is also decisively involved in theestion of whether it is absolutely
impossible to continue acting in accordance witistexg law, or whether it is essential to
adapt that law to new realities...It follows thiag time element is a factor affecting the scope
of the powers, whether we regard military needsyloether we regard the needs of the
territory, or maintain equilibrium between théf.

Relying on Grabet? Acting President Shamgar claimed that the HagugiR#&ons were too
inadequate and fragmentary to guide the occupahinaplied that, during a prolonged occupation,
the occupant assumes sovereign powers of legisiatio

a lengthy military occupation, which would be regugi to find solutions for a wide range of
day-to-day problems, similar to those an ordinayyegnment would encounter, is likely not
to find answers to its questions in the provisiohthe Regulation$!

Further, in his interpretation of the phrase ‘asafpossible’ employed in Article 48 of the
Regulations, and the presumption that it bearsdnge meaning in Article 43, Shamgar flatly asserted
that ‘there is no logic in applying the same crd@erto a newly established military government snd

a military government that has administered attegriwith all the problems of civil administration,

for ten years or moré*?

To depart from the terms of Article 43 in a manwéich effectively effaces the limitations it places
upon the occupant’s legislative competence cosflgth the view expressed by the United States
Military Tribunal at Nuremberg in thi&s Farbencase. Although the Tribunal recognised that there
were uncertainties in the law of armed conflichatd that these did not arise in relation to thsid
principles of the law of occupation contained ia Hiague Regulations: ‘We cannot read obliterating
uncertainty into these provisions and phrasestefmational law having to do with the conduct & th
military occupant towards inhabitants of occupiedtitory.”*®

Yet the Israeli High Court has done precisely tyieemploying the doctrine of prolonged occupation
to buttress an interpretation of the Hague Reguriatthat obliterated the restraints placed upon the
occupant by Article 55. INa’ale, two settlements in the West Bank, somewhat paiealdy, lodged

an objection to a permit allowing the opening afuarry. The petitioners argued that this would
breach Article 55 of the Hague Regulations, whidbves that an occupant is only the
‘administrator and usufructuary’ of publicly ownbdildings and estates located in occupied territory
This places on the occupant the duty to ‘safegtteratapital of these properties, and administanthe
in accordance with the rules of usufriéf'The petitioners argued that quarrying consumed the
property and thus breached the duty of usufruat. Hilgh Court rejected this plea, ruling:

even if quarrying cannot be considered as usufrgcho prohibition of such a kind of use

applies in cases where an activity is done forbrefit of the local population or local

needs'*®

39 Abu Aitg opinion of Acting President Shamgar, 313/97/133;ara. 50(e): see also 309/94-95/128-129,
para. 50(c).

*40Graber Historical survey pp. 290-291.
41 Abu Aitg opinion of Acting President Shamgar, 273/65-66(88a.25.9.
42 Abu Aitg opinion of Acting President Shamgar, 268/83/ para.24.c.

*43In re Krauch and others (IG Farben trialjuS Military Tribunal at Nuremberg, 29 July 19485
International Law Report668 at 677.

“44Eor commentary on Article 55, see |. Scobbie, ‘Nalttesources and belligerent occupation: mutation
through permanent sovereignty’, in S. Bowen (dduman rights, self-determination and political clgarin

the occupied Palestinian territori€&luwer: The Hague: 1997), pp. 232-234; see pp-2&2 for an account of
Israel’s exploitation of hydrocarbon resourcesdoupied Sinai and the Gulf of Suez.

**Na’ale v. The Supreme Planning Committee of the Judea anmh$a Area et glILDC 70 (IL 2004) and 37
Israel Yearbook on Human Rigi832 (2007), quotation at 333.
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This ruling is manifestly incorrect: its effacemeritArticle 55 also entails a clear breach of Agid3
because this ruling validates a measure which téslmternational law.

While recognising that prolonged occupations odeguently, Roberts cautions against treating
them as a special category. To do so might sugigasthe law of occupation ceases to apply with its
full vigour through the passage of tifféand it has been claimed that there are few mefning
guidelines to determine what may constitute ailegite deviation from the ‘normal’ rules of
occupation during a prolonged occupattevertheless, the Israeli High Court has repented|
claimed that, where an occupation is prolongedptioeipant may introduce measures which would
otherwise not be allowed. It has employed this rileeteffectively to remove the limitations placed
on Israel's legislative competenepjaoccupant, by virtue of Article 43 of the Hague Rlagions.

This is not merely in blatant disregard of thecstries imposed by Article 43, and thus in cleaabhe
of international law, but it also conflicts witheldecision of the US Military Tribunal at Nuremberg
in IG Farben*® It has been rejected by commentaf6t3his doctrine has been employed to,
amongst other things, efface the legally mandagpdration of the Israeli and Palestinian economies,
as will be discussed in Chapter 111.B(3).

D. Application of Israeli Law in the Occupied Palesinian Territories

As noted earlier, Article 43 of the Hague Regulagiprovides that an Occupying Power must uphold
the existing law in occupied territory as far asgible:

The authority of the legitimate power having intfpassed into the hands of the occupant, the
latter shall take all the measures in his poweestore, and ensure, as far as possible, public
order and safety, while respecting, unless abdglptevented, the laws in force in the

country?>°

When Israel occupied the West Bank, including Hastisalem, and the Gaza Strip, the Israeli
Military Commander assumed all legislative powénsEast Jerusalem, the law in force until 1967
was annulled and Israeli civil law imposed, butkhiétary Commander retained legislative powers in
the rest of the West Bank and the Gaza Sttiphese powers have been expressed through military
proclamations, regulations, orders, and decreeyeAss passed, Israel gave a very wide
interpretation to the limited exception in Artiel8 of the Hague Regulations that permits the
Occupying Power to alter local legislatiGi As the situation in the Gaza Strip is treatedvesze in
this report, this section will focus on questiofsasv in the West Bank by way of illustration.

Law in the West Bank, a product of numerous histdrgovernments and occupiers (each of which
maintained some of the law in force before itsvatriannulled some legislation and added to i) is
legal patchwork, consisting of Ottoman, Britishidimian, and now Israeli military legislation. Over
four decades of occupation Israeli military decriege further annulled, amended, and supplemented
Ottoman, Mandatory and Jordanian legislation. Ad legal systems contributing to the law of the

“4¢ Roberts, ‘Prolonged occupation’ at 51.
47 BenvenistiOccupation pp. 144-145.

48 In re Krauch and others (I.G. Farben) trigUS Military Tribunal at Nuremberg, 29 July 19485
International Law Report668 at 677.

49 See, for example, CasseBewers and dutiegp. 419-420; von Glahn, ‘Taxation’ at 345-347333@nd
Greenwood, ‘Administration of Occupied Territory’ 263.

50 Regulation 43 ofhe Hague Convention Respecting the Laws and Castblvar on Land Including
Regulations Respecting the Laws and Customs obwhand (the Hague 1907ee also Article 64 dhe
Geneva Convention (IV) Relative to the Protectib@iwilian Persons in Time of War, August 12, 1949

*51See Military Proclamation No. Zoncerning Regulation and Authority of the Judigiéhe West Bank
Area) 7 June 1967, equivalent Military Proclamationtfue Gaza Strip and Northern Sinai.

*52See the decisions of the High Court of Justice@Christian Society for Holy PlacesdAbu Aitacases.
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West Bank have territorial application: i.e., ttagply to a geographic area. (Exceptions principally
deal with family law and succession and are applea personal basis depending on the individual's
formal/nominal religious affiliatiof>?)

In theory, the law in force in the West Bank ideliént from the law in force in Israel. The law
applying to Israeli citizens (Jewish settlers)degy in the OPT is in theory different from the law
applying to Israeli citizens residing within Israalecognised borders and territories annexedréels
by Israeli state law (that is, East Jerusalem had=2olan Heights). Moreover, in theory, the same la
applies to Israelis in the West Bank as appliespother person in that territory, including
Palestinians and foreigners. In reality, throughtany and Knesset legislation, the Military
Commander and the Israeli legislature have crdatal segregation in many legal fields, such that a
different body of law is applied to Israelis anddB#nians living in the same territory. The follimg
discussion addresses how they operate in the Wadt BBrough:

e The application of Israeli civil legislation to H#etnent areas;

o The extraterritorial application of Israeli civédislation to Israeli settlers in the OPT,
including Israel’'s Basic Laws;

e The personal application of Israeli military legisbn to Palestinians.

The outcome of all these techniques is the sanelemal system applies to Palestinians in the West
Bank and another to Jewish settlers.

1. Israeli Laws governing settlements and settlers
a. Application of Israeli civil legislation to skitnent areas

The first technigue by which laws are applied défely to Israelis and Palestinians living in thesW
Bank has been to incorporate elements of Israglilegislation into military orders dealing withée
Jewish-Israeli municipal authorities (settlemeisl their application to Israelis residing in thes/
Bank. This can be termed ‘channelling’, with thealdi Military Commander serving as a channel for
the application of Israeli domestic legislatiorttte OPT by virtue of his office and the decrees he
issues. Channelling allows a number of Israeli lssvapply to the settlements and their annexed
zones of territory, with necessary modificatiorasttare mainly procedural and institutional.

Most Israeli laws channelled into the West Bank tagulate the status and authority of governmental
institutions within the boundaries of the settletsefror example, such channelling enables thelisrae
Ministry of Environmental Protection to exercise [iftowers with respect to factory pollution in the
settlements; grants the Israeli Ministry of Edumatauthority over schools within the boundaries of
the settlements; grants the Israeli Ministry of keauthority over medical facilities, and so forth
Thus channelling create® factolsraeli enclaves within the boundaries of the WBs=stk (and
previously also within the Gaza Strip).

In particular, two military orders have authorighd Military Commander to regulate the
management of municipal local coun&ifaand regional (Jewish) counéiisin the West Bank.
Regulations of local councils provide that dozenisi@eli laws are applied within the boundaries of

*53The Ottoman Mejelle and also the ‘Constitutionhsf Mandate’ — the King’s Order-In-Council — appltbé
laws of personal status (among which are the ldwsaoriage and divorce, child adoption, faith casien and
inheritance) in a personal manner to the membettseadlifferent denominations, so that the religitaws of
each member applied to him. This arrangement reftie an arrangement of personal application e@falw,
rather than territorial application.

*54Military Order No. 8920rder Concerning Administration of Regional Cous¢bettlementsi March
1981

*>*Military Order No. 7830rder Concerning Administration of Regional Cous¢iludea and Samaria}5
March 1979.
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the settlement&? Israelirabbinical tribunals and local affairs courts haig been established within
the boundaries of the settlements to deal excllysivh litigation between Jewish settlers. For
political reasons, the occupying authorities hafeained from applying Israeli law in its entireéty

the local councils; hence channelling has resuitedpartial rather than comprehensive applicabion
Israeli law to the settlement¥.Nonetheless, this system creates legal ‘enclareglands’ within

the West Bank where laws apply that differ fromsthapplying in the rest of the West BARKT his
violates the principle of equality before the lavhich constitutes the foundation of any modernllega
system and is relevant to a review under the iat@nal legal prohibition on apartheéil Moreover,

by conflating law in the settlements with law indel, channelling has the effect of creating a Sewi
Israeli society that is integrated legally, sogiaéind economically across the Green Lifle.

b. Extraterritorial application of Israeli civildgslation to Israeli settlers

The second technique by which different laws ag@ieg to Israelis and Palestinians in the West
Bank is primary legislation enacted by the Kne#is&t applies extraterritorially to individual Istse
residing or located in the West Bank. This categiociudes legislation authorising the Israeli
executive to promulgate secondary legislation enftrm of regulations and decrees that also agply t

should apply equally to all individuals within aritory.

The most important law in this regard is the Exiem®f Emergency Regulations Law 19%7%which
authorises Israeli criminal courts to judge Ismaslispected of committing criminal offences in the
West Bank according to the penal code and crinpradedure of the State of Israel. Section 2
provides:

a. In addition to the provisions of any law, theidon Israel shall have authority to
deliberate, according to the law in force in Isragberson located in Israel for his act or
omission occurring in the Area [the West Bank] aisb an Israeli for his act or omission
occurring in the territory of the Palestinian Colirall in case the act or omission would have
been offences had they occurred within the jurtgaiicof the courts in Israel.

[...]

c. This Regulation does not apply to a person wtibeatime of the act or the omission was a
resident of the Area or a resident of the termd®nf the Palestinian Council, who is not an

Israeli®®?

This law therefore applies Israeli criminal lawraxerritorially on a personal basis to Israelishie
West Bank, and to tourists and non-residents, regpect to offences they are alleged to have

456Section 140(B) of the Local Councils Regulatiorangs the holders of Israeli statutory powers tcasi
within the boundaries of the local councils in ¥West Bank and in accordance with Israeli law. Tippéndices
to the Regulations include a list of Israeli lawse applied as aforesaid in the following fieldsifare laws,
family laws, statistics laws, education laws, hdatis, labour laws, agricultural laws, apartmeritdings laws,
environmental laws, consumer, industry and trads,l@ommunications law.

57 Amnon Rubinstein & Barak Medinah, The Constitutidnaw of the State of Israel {5Ed.), 1996, at p. 1181
(Hebrew).

*S8Educational Enterprises. Roth Yosef, Supervisor of Jewish Settlementei€ivilian AdministrationHCJ
10104/04 S.A.L. (unpublished; judgment dated 14il/4006).

*>*Rubinstein & Medinah, op. cit., at p. 1182.
60 E BenvenistiThe International Law of Occupatidfi993), at p. 135.

*51The Extension of Power of Emergency Regulations(ladea and Samaria and the Gaza Strip —
Adjudication of Offences and Legal Aid), 19I5t amendment: August 6, 2003], LSI 1977, at&.

482 |pid., section 2.
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committed in the West Bank, except for the terr@eidesignated by the Oslo Accords for jurisdiction
by the Palestinian Authority (‘Area A’).

In addition, the Extension of Emergency Regulatiba applies a long list of Israeli laws to Israeli
residing in the West Bank. Section 6(b) to the 188dendum to the Law, extends the application of
the laws detailed in the Regulations also to regglef the West Bank who are not Israeli citizeas b
who are entitled to immigrate to Israel by virtddlee 1950 Law of Returff® that is, to Jews. Thus
law is applied differently to Palestinians not oiflyespect to Israeli citizens in the West Bank bu
also to Jews who are not citizens but who are éatat the occupied territory. Although the criminal
prosecution of Israelis under military law (whigbpdies to Palestinians) is theoretically possitie,
express policy of the Attorney-General is not tasdd™

This legal duality creates striking disparitiedrefatment. For example, a Palestinian arresteukin t
West Bank on suspicion of manslaughter roayletained for up to eight days before being drbug
before a military judge in a military court, whehe pre-charge detention may be extended
indefinitely. Being subject to military criminaldeslation, such a prisoner can face a maximum
penalty of a life sentené& By contrast, an Israeli settler arrested on timeesgrounds must be
brought, within 24 hours, before a civilian judgeai civilian court for charges and faces a peralty
up to 20 years imprisonmefff.

Since 1967, the Knesset has enacted other lawapht extraterritorially on an individual basis to
Israeli citizens residing in the West Bank (andbefdisengagement, to settlers in the Gaza Strip).
These include provisions regarding taxation, ogétsof products and services, and the census. The
rationale for this personal application was thecgddink created between the state and its cidzen
located in territory under its control. This reaisgnis also the foundation for applying Israeli Bas
Laws to Israelis residing in unlawful settlememt$he occupied territories. In tii#&aza Coastase in
2005, the High Court reasoned as follows:

We are of the opinion that the Basic Laws grartitsado every Israeli settler in the vacated
area. This application is personal. It derives ftbecontrol of the State of Israel over the
vacated area. It is the outcome of the conceptttigabtate’s Basic Laws regarding human
rights apply to Israelis located outside of thet&taut in an area under its control by way of
belligerent occupatiori®’

The outcome of the extraterritorial applicationieli legislation on a personal basis, combined
with the enclave law as described above, is tis&ttter lives within the framework of the West Bank
law only in a very partial way:

A resident of Ma’ale Adumim, for instance, is suppdly subject to the Military Government
and to the local Jordanian law, but in fact hedigecording to the laws of Israel both with
respect to his personal law and with respect téate municipality wherein he lives. The

%3 The Law of Return 5710-1950 provides thab#himmigration visa be issued automatically to any Je
who wants one as well as to Jews in several caggydacilitating the use of this law to grant spkdghts and
privileges, such as citizenship, to Jews exclugiwlsubstantive amendment in 1970 allovedeh status to be
extended to various family relations of Jews immiigng to Israel, including non-Jewish relatives, the
proportion of non-Jews affected by this change resnsmall.

“84Rubinstein & Medinahop. cit.,at p. 1182, Fn. 39.
*%5See Sections 51A and 78 of the Decree RespectingigeDirectives(No. 378).

%6 The Criminal Procedure Law (Enforcement powers — AsEst996 provides in Section 29(a) that an arrest
by a Police officer stands for only 24 hours. S8t98 of thé®enal Law, 197 provides a maximum sentence
of twenty years of incarceration for the manslaagbffence.

*6’The Regional Council of Gaza Coast etvalThe State of Israel et.aHCJ 1661/05lsrael Law Review
59(2) 481, 9 June 2005.
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Military Government is nothing more than a symiblofpugh which Israeli law and
governance operaf&

In theGaza Coastase, the High Court dealt with the constitutiggadf the law authorising the
evacuation of settlers from the Gaza Strip and t@npensation, and did not deal with the
applicability of the Basic Laws in terms of proiagtPalestinians. According tbe High Court, the
Jewish settlers in the occupied territories enfmyprotection of Israeli Basic Laffdwhile the
Palestinians do not:

In our opinion, the Basic Laws grant rights to gviaraeli settler in the area to be evacuated.
This jurisdiction is personal. It is derived frohetState of Israel's control over the area to be
evacuated. It is the fruit of a view by which thets's Basic Laws regarding human rights
apply to Israelis found outside the state, wharmen area under its control by way of
belligerent occupation. In light of this conclusjdhere is no need to take a stand on the
territorial applicability of the Basic Laws and tees no need to examine the question if they
grant rights to non-Israelis occupied territories or to Israelis who are imdterritories held

by Israel. This question raise problems that waatdchave to deal with; and we will leave
them open for further consideratitfi.

However, as the High Court cannot legally strikevd@ny law unless it is incompatible with the
Basic Laws, in theNo Compensation Lavasé’®the petitioners argued explicitly that a law
affecting Palestinians (an amendment to the taxtsdenying Palestinians in the OPT the right to
legal remedies for injury sustained due to theoastiof Israeli occupying forces) was unconstituion
because it was incompatible with the Basic Law: ldnmignity and Liberty—which, they argued,
does apply to the Palestinians in the occupieddggs. The petitioners argued first, that whie t
Basic Law: Freedom of Occupation applies to evergdli citizen and resident, the Basic Law:
Human Dignity and Liberty applies to every perséfinen the applicability of a Basic Law was
intended to be limited, the limitation was explig¢dr example, Article 6(b) of the law regardingeth

right of a citizen to enter Israel).

%8 Amnon Rubinstein, ‘The Changing Status of the Hesdritories’ (1986) 1Eyunei Mishpa#39, translation
from Hebrew.

“%*The Basic Laws of Israel are key componerisaiels constitutional law These laws deal with the formation
and role of the principal state's institutions, #melrelations between the state's authorities.eSafrthem also
protect civil rights. The main two basic laws tkeashrine basic human rights are the Basic Law: Huma
Dignity and Liberty (which anchor the right to lifeody, dignity, property, liberty, privacy, ancethight to
leave and enter the country and the Basic Law:demeeof Occupation, which anchor the right of eveeyson
to freely chose his occupation. As apparent, séeardinal human rights are missing from these Basic
Laws such as thigghts to equalityfreedom of expression and opinjdreedom of religionfreedom of
association and assembly, and others (despitéatttighe Israeli High Court has interpreted tlghtito dignity
as including the right to equality and other caatlights). While these laws were originally metmbe draft
chapters of a future Israeli constitution, theyaready used on a daily basis by the courts asaal
constitution. Israel currently functions accordtogoth material constitutional law, based uporesasd
precedentsupwritten constitutioly and the provisions of these formal statutesofAsday, the Basic Laws do
not cover all constitutional issues, and therevisl@adline set for the completion of the procegnafging them
into one comprehensive constitution. Generally kipegp these laws have precedence over reguladatigiss
and they give the courts the authority to disqyddifer legislation that contradicts them. The Bdsiw: Himan
Dignity and Liberty does not apply retroactivelyus preventing the constitutional challenges toearlier
legislation even if it contradicts the basic laweAmnon Rubinstein & Barak Medinafhe Constitutional
Law of the State of Israe(5" Ed.), 1996, at p. 1181 (Hebrew) and 06821/93 United Bank Mizrachy.
Migdal, 49(4) P.D. 221.

"0 See th&aza Coastase, para. 80 and tMara'abecase, para. 21.

"1 See thaJnited Bank Mizrachv. Migdal case.
472 pdalah v. The Minister of DefenddCJ 8276/0%judgment dated 12 December 2006, translation talag.
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They argued secondly that the Basic Law expresgblies to every governmental authority and
requires them to respect the rights set forth itichr 11 of the law”® According to this article, every
soldier carries in his kit bag not only the priegof Israeli administrative law, but also the Bas
Law, and is required to respect the rights enstrtherein. Therefore, the Basic Law applies angtim
that a governmental authority infringes the fundafakeright of any person. At a minimum, the Basic
Law applies in every area under Israeli controly Ather conclusion, the petitioners argued, would
lead to a constitutional apartheid regime, whei@bysraeli in the OPT is entitled to the protectabn
his fundamental rights while a Palestinian is desigch protection.

However, in theNo Compensation Lagase the Court circumvented the question of tipdcgbility

of the Basic Laws to OPT Palestinians by stati@g the rights that were infringed were granted by
Israeli law that is not applicable extraterritdgidl™ The same issue came before the High Court in
relation to a petition challenging the constitutibty of the 2003 Citizenship and Entry Into Israel
Law (theFamily Unificationcase). This law prohibits the granting of resigemiccitizenship status to
Palestinians from the West Bank and Gaza Stripavhanarried to Israeli citizens, who are, in the
overwhelming majority of such instances, Palestirgizens of Israel. Thus, the law bans family
unification in Israel. In this case, the Court darly refused to apply the protection of the Bdsaevs
to the Palestinians. President Barak’s minorityn@mpi focused on the constitutional rights of the
Israeli citizen to equality and family life and rat the rights of the ‘foreigner’ (i.e., the OPT
Palestinian) spousé’

To sum up the High Court's position on this isgnéhe occupied territories where Israel exercises
effective control, Israeli settlers are grantedpghatection of the Basic Laws while the Palestisian

are not, despite the provision of Article 11 of Besic Law: Human Dignity and Liberty. In relation

to the Palestinians, former High Court Presiderdirdh Barak stated: ‘Judea, Samaria, and the Gaza
Region are not a state and are not democrati@lis@ntrol over them is by belligerent occupation.
Israeli control did not arise from the choice dod thcal residents, but as the result of combat

actions’#"

c. Discrimination in the adjudication of rights

The refusal of the High Court to rule on the letyadif the settlements (discussed in section C(%){c)
this chapter), combined with its rulings that Patésns do not enjoy legal protections accorded to
Israeli settlers, has led it to render judgmends dumulatively have dissolved the special probecti
accorded to the protected persons and thus thedish between rights of Palestinians under
occupation and rights of settlers. In effect, Hpproach has turned the tables to protect theetstier

of settlers over those of the local population. Tuast illustrative decision is th#esscase, in which
the High Court authorised the Israeli army to s&atestinian land and destroy structures in Hebron
owned by Palestinians for the purpose of allowiegidh settlers safe access to the Cave of the
Patriarchs (Machpela Cave). Justice Procaccia wrote

Alongside the area commander's responsibility &eguarding the safety of the military
force under his command, he must ensure the wiglgpbsafety and welfare of the residents
of the area. This duty of his applies to all restdewithout distinction by identity — Jew,
Arab, or foreigner. The question of the legalityafious populations' settlement activity in
the area is not the issue put forth for our denigncthis case. From the very fact that they
have settled in the area is derived the area comengrduty to preserve their lives and their

73|t should be noted that in ti&aza Coastase, the court did not address Article 11 at all.
474 Justice Gronis dissented from this opinion: ség lparas. 2-3 of his opinion.

7> See Adalah, et al. v. Minister of Interior etlGJ 7052/03, (judgment of 14 May 2006), availabiie a
http://elyon1.court.gov.il/files eng/03/520/070/433070520.a47.htm

“"®Aharon BarakShofet be-Hevra Demografi Judge in a Democratic Socigtyniversity of Haifa Press,
Keter, Nevo, 2004), 147.
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human rights. This sits well with the humanitargspect of the military force's responsibility
in belligerent occupatiof{!

The High Court added:

...the worshippers who wish to go to the Machpelaegdavfoot on Sabbaths
and festivals wish to realize a constitutional tighfreedom of worship in a
holy place. This right is of special importance araght on the scale of
constitutional right$’®

It further determined:

In the framework of his responsibility for the wbking of the residents of the
area, the commander must also work diligently tuvjole proper defence to the
constitutional human rights of the local residestghject to the limitations
posed by the conditions and factual circumstanodt® ground . . . included in
these protected constitutional rights are freedbmavement, religion, and
worship, and property rights. The commander ofaltea must use his authority
to prefgrve the public safety and order in the,arbde protecting human

rights:.

In its rhetoric, the High Court regarded the Palests' rights as equal to Jewish settlers’ rights,
requiring that opposing interests be balarié@ihe High Court then permitted, in principle and in
practice, a violation of Palestinian rights for thenefit of the settlers.

Another example is the caseR#ichel's TomB* in which the petitioners challenged the legalityo
military order requisitioning land near Bethlehemrcbnstruct a bypass road and protective wall for
Jewish worshippers wishing to go from Jerusalethécsite of Rachel's Tomb. The petitioners
argued that the order did not properly balanceitigs of the worshippers with the property rigbts
the occupied population and the Palestinian riglitdedom of movement within Bethlehem, both of
which were violated by the order. In addition, petitioners argued that the state of Israel was
motivated by improper considerations in makingdtder, whose purpose, they argued, was not to
ensure the rights and security of the worshippatsfiectively to annex Rachel's tomb to Jerusalem.
The petitioners did not deny the rights of Isra@rshippers to have access to Rachel’s tomb.
Therefore, the High Court's deliberations wererigsd to whether the order provided a proper
balance between the worshippers’ freedom of worshighe one hand and the petitioners’ freedom of
movement and property rights on the other.

The High Court concluded that the dispute was betvemnstitutional rights of equal standing and
importance and that the required balance is ha@toallowing coexistence of all of these rights. |
its deliberation, the High Court did not distinduisetween the rights of the Palestinians and tiegi
of the Jewish worshippéfé or draw any distinction between the different sesrof the rights and
special protections given to the petitioners umdi@rnational humanitarian law. As in thiesscase,
Israeli ‘security’ imperatives were recognised bg High Court without question as justifying the
infringement of Palestinians' fundamental rights.

*""Hesscase, para. 14, at p. 460.
“"®Hesscase, para. 19, at p. 465.
*"®Hesscase, para. 14, p. 461.

*80 TheHessdecision was prior to th@aza Coastlecision, so it cannot be considered as settingroking on
the issue of the applicability of the Basic Law$tdestinians in the OPT.

“81 Bethlehem Municipality. State of IsraglHCJ 1890/03, 3 February 2005, available in Ehgis
http://elyon1.court.gov.il/files eng/03/900/018/M23018900.n24.pdf

482 Unlike Hess this decision came after ti&aza Coastase; however, the court did not address the
applicability of Basic Law to the Palestiniansttasy would be applicable through the administrakive
doctrine.
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In theMara’abe case, Palestinian petitioners challenged theitggzlthe route of the Wall
surrounding the Alfei Menashe settlement, whiclateeé a sealed enclave of Palestinian villages. The
state claimed that the specific route was chosesdcurity reasons, to protect the life and sabéty
the settlers. The High Court accepted this argunmelyting on its interpretation of Article 43 ofgh
Hague Regulations. It concluded that, even if thigdfy Commander

acted in a manner that conflicted the law of beliemt occupation at the
time he agreed to the establishment of this ordettement — and that
issue is not before us, and we shall express moarpon it — that does
not release him from his duty according to the ¢édwelligerent
occupation itself, to preserve the lives, safetyl dignity of every one
of the Israeli settlers. The ensuring of the sabétigraelis present in the
area is cast upon the shoulders of the militaryrnander:®

This specific petition was accepted and the robit@Wall in the area in question was found to be
disproportionate, leading the Court to order itsaing. However, in its conclusion the Court agai
balanced security needs against the rights of hesBnians while refusing to rule directly on the
legality of the settlements. Ultimately, claimsaegdjng protection of settlers were transformed ato
judicial determination that a barrier constructedhcorporate the settlements into Israel is legal.

We have reached the conclusion that the considesabehind the
determined route are security considerations.rbtsa political
consideration which lies behind the fence routhatAlfei Menashe
enclave, rather the need to protect the well bamdysecurity of the
Israelis (those in Israel and those living in Aléenashe, as well as
those wishing to travel from Alfei Menashe to Idraeed those wishing
to travel from Israel to Alfei Menashe).

The High Court’s interpretation of Article 43 atoaling protection of the settlers through defente o
the settlements disturbs and distorts the delicakence between military concerns and humanitarian
concerns that is basic to Article 43 of the HageguiRations. In this sense, thtara'abejudgment
follows theHessprecederif* in which the fundamental distinction between prtetd persons in the
OPT and nationals of the occupying power was ceagpisly missing. Although thdessjudgment
included a comprehensive analysis of the conflictionsiderations and rights, the High Court’s
balancing approach disregarded the condition afipatton and treated the situation as if it were a
democratic society in which all individuals, Paileisins and Israeli settlers, have the same rigids a
duties.

This fiction characterises the situation in theugsed territories. The ‘basic structure remains in
place: the freedom of Jewish settlers to live m@PT safely and travel freely is apparently hardly
ever challenged, resulting in a regime that regslaeople and their movements on the basis of
ethnicity.”® The result is that ‘the Palestinians have beeiedanost of the rights accorded to
people under occupatidf® while settlers are protected in assuming authonigr Palestinian land.
As the settler population has reached almost arhdilbn, this trend has created systematic
segregation and discrimination throughout the VBestk (as it did formerly in the Gaza Strip).

The High Court’s latest stamp of legality for piees contrary to international law was extended to
bypass roads for Palestinians. Road 443 is a maaryan the West Bank, built on Palestinian lasd a
part of the Atarot interchand®.Until the beginning of the secoimttifada, it was used by tens of
thousands of Palestinian villagers to connect tteetheir neighbouring villages and to the city of

83 Mara'abe para. 20.

% Hessat 460-461.

“8% See Gross, ‘The Structure of Occupation’, p. 57.

“8¢ |bid. p, 33. See generally Kretzm&he Occupation of Justi@nd Ben-Naftali et al, ‘llegal occupation’.

487 SeeJami'at Iscan el-Moa'limin
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Ramallah. Since the end of 2000, the army has ptegidPalestinians from using it, limiting its use
exclusively to Israelis. To meet Palestinian tramsgiion needs, the Minister of Defence ordered the
creation of an alternative road network, knownkebric of Life Roads’, built on Palestinian land
confiscated for this purpose. The case is pentiangthe High Court has asked the Defence Ministry
to provide it with information on progress in consting the ‘Fabric of Life Roads’ rather than stop
or query their constructiofi? effectively endorsing the military authoritiesc@gon to build it.

In routinely ignoring the facts, the rule of thevlaand its own role in checking the actions of the
military authorities, the High Court has effectielpproved discriminatory practices in its
adjudication of rights.

2. Application of Military Legislation to Palestirgins

In the following chapters, reviewing Israel’s laasd practices in relation to the international lega
prohibitions on colonialism and apartheid, thidstwill make reference, where relevant, to military
legislation introduced by Israel in the OPT. Milifaorders, particularly those detailing criminal
offences and periods of detention, are directdthégstinians and are enforced by military courts
established by Israel in the OPT.

a. Military Leqislation applying to Palestinians

In the first three months of Israel’s occupationernl100 pieces of military legislation were enaated
the West Bank. On the first full day of the occugat Military Proclamation No. %° vested all
legislative, executive and judicial powers in themkli Military Commander. To date, the military
authorities have issued over 2,500 military or@dtering pre-existing laws, the majority of whictea
directed at Palestinians. This matrix of militaggislation regulates and controls everything from
alcohol taxe®° to control of natural resourdés to which fruit and vegetables can be grown by
Palestiniang®? Even where they do not formally discriminate betw@alestinians and Jewish

settlers, they do in practice, effect and, appéremntent.®®

The most significant military orders that relatéstecurity’ are Military Order No. 378, concerning
criminal offences and detention, and Military Ortier. 1229°° which allows for ‘administrative’

“88 The Association for Civil Rights in Israed alv. Minister of Defence et aHCJ 2150/07.
89 Military Proclamation No. 2Concerning Regulation and Authority of the Judigjat June 1967.
490 Military Order No. 38Qrder Concerning Alcoholic BeveragesJuly 1967.

491 Seejnter alia, Military Order No. 920rder Concerning Jurisdiction Over Water Regulatiots August
1967.

92 gee, for example, Military Order No. 4@@der Concerning Amending the Law for the Preseéovebf
Trees and Plant26 July 1972; Military Order No. 103@rder Concerning Control over the Planting of Fruit
Trees 5 January 1983, Military Order No. 1147rder Concerning Supervision over Fruit Trees and
Vegetables30 July 1985.

493 According to the Association for Civil Rightslsrael, ‘In the same territorial area and understirae
administration live two populations who are subjectwo separate and contrasting legal systems and
infrastructure. One population has full civil righwhile the other is deprived of those rights. [ThE settlers'
lives, although they live in an area under militewke, are in almost every respect the same ae tfdsraeli
citizens living in Israel.” Association for Civilights in IsraelThe State of Human Rights in Israel and the
Occupied Territories, 2008 Repdderusalem: ACRI, 2008), p. 17.

494 Military Order No. 3780rder Concerning Security Provisiar0 April 1970.

495 Military Order No. 1229Qrder Concerning Administrative Detention (Provisib Regulations)17 March
1988. Due to numbering inconsistencies among Ismaktary orders, Military Order No. 1229 is alteatively
referred to as Military Order No. 1226, dependinganether it was issued individually or in a bowotlme
by the Israeli authorities.
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detention without charge or trial for protractedipas. Military Order No. 378 details a wide vayiet

of ‘security’-related offences and contains draaandetention and sentencing provisions. Article 78,
for example, allows the Israeli military to det&lalestinians for up to eight days before being ginbu
before a military judge, for up to 188 days befoeeng charged with an offence, and for up to two
years between being charged and brought to tried.shipervisor of an interrogation may also prohibit
a Palestinian from seeing a lawyer for 15 days umng detained® This period may be extended

by the military judicial authorities to up to 90ydaf deemed necessary for security or for ‘thedyoo

of the interrogation.®’

Other military legislation deals with specific certs as they arise. Military Order No. 158for
example, was issued in April 2002 to provide forsmdetention of Palestinians during military
incursions in the West Bank. This order gave el&meli soldier in the territory the authority to
arrest Palestinians without providing a reasonwititbut authorisation of a superior officer. It@ls
allowed the occupying army to detain PalestinianslB days without bringing them before a judge.

In relation to procedures for prosecuting minang, pirincipal piece of relevant legislation is Mihy
Order No. 132, which defines Palestinians aged 15 or under asmiand only those individuals
aged 11 or under as a child. Thus, Palestiniang &§el7 are legally defined by Israel as adults
(while in Israel an individual must be 18 years wldegally qualify as an adult). Although defining
them as minors, Military Order No. 132 essentipligvides that Palestinians aged 12-15 be treated
under the same procedures as adults in the miligggt system. Consequently, a Palestinian from the
age of 12 is subject to prosecution under Isragiiary legislation, including Military Order No.78,
under which they face, for example, sentences a#dupn years imprisonment for throwing a stone at
a stationary object such as the Wall, and twengys/éor throwing a stone at a moving vehitfe.
Similarly, they are subject to a prison sentencewfyears for participating in a protest marclrr
unauthorised political meeting in contraventiorMilitary Order No. 102

A recent example of military legislation applyingrponally to Palestinians is the ‘Seam Zone Permit
Regime’ (described in more detail in Chapter IVtRiaF), which establishes a special bureaucracy
for processing applications for entry permits te itlosed’ Seam Zone. The system exempts Israelis
from the prohibition to enter the Seam Zone andhftbe need to acquire a permit, and thus applies
only to Palestinians residing in the West Bank aoidto Jewish settlers.

Furthermore, routinely and ostensibly to tacklese®g or expected disruptions of public order, the
Military Commander issues orders declaring a aeaea to be a ‘closed military zone,’ or ‘closed
area.’ Varying degrees of restrictions are impaseduch areas: e.g., complete closure and limiting
access to Israeli military forces only; entry oblyJewish-Israelis and other Jews granted the
privileges of Jewish-Israelis; or entry permittedPalestinians but only with a permit from the &dra
authorities>®” Discriminatory implementation of closed area osdéat are ostensibly non-
discriminatory is also commonplace. For examplditdy Order No. 148° declared the

Latroun/Ayalon area of the West Bank to be a clased in 1967. This military order has not been

496 Military Order No. 378, Article 78C(c)(1).

497 Military Order No. 378, Articles 78C(c)(2), 78D)(3), and 78D(b)(4).

498 Military Order No. 1500Qrder Concerning Detention in Time of Combat (TerapoOrder), April 2002.
499 Military Order No. 1320rder Concerning Adjudication of Juvenile Offend@4 September 1967.

%00 \ilitary Order No. 378, Article 53A (2) and (3).

01 Military Order No. 1010rder Concerning Prohibition of Incitement and HiessPropaganda27 August
1967, which states that, ‘It is forbidden to contdmprotest march or meeting (grouping of ten orenwhere
the subject concerns or is related to politicshaitt permission from the Military Commander. lalso
forbidden to raise flags or other symbols, to distie or publish a political article and pictureishapolitical
connotations.’

%02 Military Order No. 1510rder Concerning Closed Areas (Jordan ValleyNovember 1967.
*%% Military Order No. 1460rder Concerning Closed Areaa3 October 1967.
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amended or cancelled and the Israeli military aities recently confirmed that it still applié¥.
Palestinian residents, who were forcibly transféfrem this zone and whose villages there were
destroyed, continue to be denied access to theaackto their land, yet Israelis are free to etiter
area, in violation of the military order, to vi§ianada Park, a recreational park that has sinae bee
established in the closed area by the Jewish Naltfeumd.

The military legislation described above pertam#he West Bank. The military legislative system in
the West Bank was mirrored by a similar systennen®aza Strip from 1967 until Israel's
‘disengagement’ from the territory in 2005, witleidical versions of most important and non-area-
specific military orders being issued by the miltgommander in the Gaza Strip concomitant to
those of his counterpart in the West Bank. Althotrghmilitary orders for the Gaza Strip have been
repealed since 2005, Israel retains authority ovegters relating to administration of justice inz&a
througorg different tools, such as the extensiorscdéli civil and criminal law over Palestinians in
Gaza:

b. Enforcement by military courts

Military laws are enforced through a military coaystem that has become ‘an institutional
centrepiece of the Israeli state’s apparatus direbaver Palestinians in the West Bank and Ga&%a.’
The military courts were established even befoeeSix-Day War ended, by Military Proclamation
No. 3,Concerning Security Provisioms the West Bank and an equivalent proclamatiahéGaza
Strip. Both proclamations outlined the jurisdictiainthe military courts and details of procedure.
These proclamations were replaced in 1970 by Myli@rder No. 3780rder Concerning Security
Provisions in the West Bank, and a parallel order for thea&trip, Military Order No. 300, which
expanded the jurisdiction of the military courttiver a very broad range of security charges.eSinc
2005, military law has no longer applied in Gazd #re Israeli military court system remains in plac
only in the West Bank (excluding East Jerusalengne Military Order No. 378 continues to be the
primary piece of legislation regulating most of thiitary court process.

The military court system in the OPT is represetugdsrael as necessary for prosecuting security-
related offences. In reality, the system extendsotgern regular criminal offenses and distinctlyino
security related offences such as traffic violadiofis Jewish settlers in the OPT fall under the
personal and extraterritorial jurisdiction of Idragévil law and civil courts, the military courtystem

is also defined by its discriminatory applicatienRalestinian civilians.

Article 64 of Fourth Geneva Convention permits aoupying power to establish military courts in
the territory it occupies, but such courts musteadho several standards. They must be ‘set up in
accordance with the recognised principles goverttiegadministration of justicé® they may only
be used to enforce penal provisions legally proaied by the occupying power under Article 64;
and they must not be used ‘as an instrument ofigallior racial persecutioﬁ"?BA brief discussion
can address features of the Israeli military ceystem in the OPT in relation to these three staisda

Regarding the first standard, Israel’s military ta@ystem in the OPT does not comply with
international standards regarding due processtenddministration of justice. For example,
regarding a defendant’s right to be notified of tharges against him promptly and in a language he

04 See John Reynoldg/here Villages Stood: Israel's Continuing Violasaf International Law in Occupied
Latroun, 1967-200Ramallah: Al-Haq, 2007), pp. 39 and 87.

*0% See, for example, Criminal Procedure (Enforcenaniers — Detention) (Non-Resident Detainees
Suspected of Security Offence) (Temporary Provjsiitt 5765-2005.

%% | isa Hajjar,Courting Conflict: The Israeli Military Court Systein the West Bank and Ga(@erkeley:
University of California Press, 2005), p.2.

07 pictet,Commentary to Geneva Convention jv/340.

*%8 pictet,Commentary to Geneva Convention jV/340.



116 | LEGAL CONTEXT IN THEOPT CHAPTER II

understand?’’ a Palestinian defendant and his lawyer will berimfed of the charges being brought
only at the first hearing, after the indictment b&ready been filed with the military court. Thega
required to respond immediately, with no time wadgtevidence. Indictments, like all documents in
the military courts, are written and presentechtodourts only in Hebrew, a language the defendant
and his counsel often do not understand. The Israkfiary court system also allows lengthy
detention periods before and between trial sessindgestricts the families of defendants and
detainees from attending court hearings. Decisidise military courts are not publish&d

Israel's military court system also makes no prgstuzn of innocence: the system has no established
procedures to ensure that the burden of proofiligsthe prosecution to prove guilt, thus shiftihg
burden to the defence. The independence and irajigrof the military courts is also questionable.
All of the judges are serving Israeli army officep§ whom many are without legal qualifications or
any judicial background!

The result has been mass incarceration, with ohaidfamillion Palestinians detained by Israel
between 1967 and 2005and more than 150,000 Palestinians prosecutéaimtlitary courts since
1990 alone™ Only in 0.29 percent of the 9,123 cases conclimi¢iae military courts in 2006 was
the defendant found not guilty Only 1.42 percent of those cases went throughi avidentiary
stage, consisting of the presentation of evidenceirterrogation of witnessés.

Indeed, of those convicted by the Israeli militaoyrts, approximately 95-97 percent were convicted
as the result of plea bargaMi&This figure may reflect several factors. The higte of plea bargains
suggests that Palestinian defendants and theirelawsck trust in the military judicial system.
Evidence of torture during interrogation, reviewedhapter IV of this report, supports claims that
prosecutions are often based on confessions amimating statements, which are procured through
threats or physical measures during interrogatitoreover, failure to plea bargain usually brings a
more severe penalty. Whatever the factors contnguo these plea bargains, the rate of convictions
indicateétlr;at due process is not functioning: debaerhearings last on average three minutes ard fou
seconds:

On the second standard, Article 64 of the Fourthesa Convention allows military courts to
prosecute only those infringements of penal lawas dine enacted as essential to the welfare antsrigh
of the local civilian population or to the absolatéitary needs or security of the occupying power.
The Israeli military court system exceeds thesdéaitions in two ways. First, military law extends t

0% Article 71 of the Fourth Geneva Convention stat&ccused persons who are prosecuted by the Qayp
Power shall be promptly informed, in writing, ilaaguage which they understand, of the particudatse
charges preferred against them.’ Article 14(3)hef international Covenant on Civil and PoliticagiRs
similarly entitles an individual accused of a critoébe ‘informed promptly and in detail in a langeavhich he
understands of the nature and cause of the chgegesahim.’

*1% For a detailed technical analysis of the incoribjiy with international legal standards of nurnes
individual aspects of the Israeli military courssm, see generally Yesh DBackyard Proceedings: The
Implementation of Due Process Rights in the Miit@ourts in the Occupied Territori€¥el Aviv: Yesh Din,
2007).

*11 paul HuntJustice? The Military Court System in the IsraetieOpied Territorie{Ramallah: Al-Hag,
1987), pp. 3-4 and 34-38.

*12 Figures from the Palestinian Ministry of Prisaand Ex-Detainees, quoted in Al-H&daiting for Justice
(Ramallah: Al-Hag, 2005), p. 258.

*13 Yesh Din,Backyard Proceedings, 19.

14 |pid, p. 10.

1% |pid, p. 119.

®1¢ Haijjar, Courting Conflict p. 3. See also Yesh DiBackyard Proceedingp. 120.

*17 Yesh Din,Backyard Proceedings: The Implementation of Duec®e Rights in the Military Courts in the

Occupied TerritoriegTel Aviv, Yesh Din, 2007), p. 61.
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issues unrelated to the rights of the Palestinmaribe security of the Occupying Power: for example
tax evasion, unauthorised building, traffic vioteis, and other minor offenc&€ From 2002-2006,
the Military Prosecution filed more than 43,000iatchents to the courts, only a third of which were
for offences defined as ‘security-related’ and dhiyercent of which involved defendants charged
with intentionally causing deaffy’

Second, military orders issued by Israel have cédmxisting laws in the OPT to an extent that
greatly exceeds the legislative competence of tieamying power (as described above). Disregard
for restricting changes to the local laws was indeemalised in 1967, when Military Order (No.
130), Concerning Interpretationprovided that Israeli military orders ‘supersedg &aw [i.e. any law
effective in the territory on the eve of the ocdigd, even if the former does not explicitly néfli

the latter’>® Thus, the military courts system's ‘ever-increggimisdiction has allowed it to try
Palestinians for a range of offences, quite unedi&b national security questions; these incluge ta
evasion, unauthorised building, and other minoerdes >?! As noted above, administrative offences
(such as traffic violations) are also prosecutethigymilitary courts. From 2002-2006, the Military
Prosecution filed more than 43,000 indictmenttodourts, only a third of which were for offences
defined as ‘security-related’ and only 1 percentvbich involved defendants charged with
intentionally causing deafff In prosecuting such a broad range of offencesstiaeli military

courts in the OPT contravene the rules of inteamati humanitarian law.

Most significantly for the purposes of this stuthg primaryraison d’étreof the military court
system is to buttress Israeli domination over tiséitutions and local population of the occupied
territory. If established in an occupied territomyilitary courts should apply equally to all cialtis in
that territory. In practice, there is no evidentdawish civiliang® in the OPT being tried in military
courts under military legislation. Instead, whera&di settlers are prosecuted for offences comdhitte
in the OPT, this is done under Israeli civil lawa civil court in Israel. As a result, a Palestmand a
Jewish settler who commit the same offence in &mesterritory will be tried in a different court,

*18 Kathleen Cavanaugh, ‘The Israeli Military Co8gistem in the West Bank And Gaza’ (2007)Jb2rnal of
Conflict and Security Lad97.

*19 Yesh Din,Backyard Proceedings: The Implementation of Duec®se Rights in the Military Courts in the
Occupied TerritoriegTel Aviv, Yesh Din, 2007), pp. 9 and 36.

20 Military Order No. 130Order Concerning Interpretatio@7 September 1967).

2L Kathleen Cavanaugh, ‘The Israeli Military Co8gistem In The West Bank And Gaza’ (2007)Jb2rnal
of Conflict and Security Lad97.

22 Yesh Din,Backyard Proceedingpp. 9 and 36.

2 |sraeli army members accused of offences areepset and may be tried through military judicial
proceedings in military courts, under the Militaystice Law 5715-1955. On this, Cavanaugh notesthtea
experience of the IDF in the military justice systshifts the narrative from questions related totfal, which
accompanies the discourse of Palestinians in thetGgstem, to one of impunity.” See Cavanaughe Traeli
Military Court System’.
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under different penal laws; with different procedure®> and will invariably receive different
sentences?’

Further discriminatory attributes of the militarguet system relate to children and to ‘administeati
detention.’ Different definitions of ‘minor’ and tildren’ and their impact on sentencing were
discussed earliéf! In addition, the Israeli military has not estabdid in the OPT any special juvenile
court (as exists for minors in Israel); accordindtalestinian minors (defined by the Occupying
Power as those 12-15) are tried in the regulatanficourts, under the same procedure as adults.
Regarding administrative detention, the militaryte function as a tool to legitimise arbitraryestr
and detention without charge, with Palestiniansrofhterned for periods of years. The discriminator
ways in which this practice is applied in the OBExamined further in Chapter 1V(11)(D)(3).

Finally, the scope of military law and the jurigain of the military courts is sufficiently broad t
allow prosecution of Palestinians for political andtural expression and association, movement to
certain areas, various forms of non-violent protest failure to carry appropriate identification
papers?® On the basis of this expansive mandate, the Odeg@Bower can use the military courts in
the OPT to suppress dissent and persecute Paestifor political activity, rendering the Israeli
military courts precisely the ‘instrument of patail or racial persecution’ that the parameters of
international humanitarian law seek to prevent.

E. Conclusion

This chapter has established the framework ofmatéwnal and Israeli law operating in the OPT, in
light of which the applicability of internationaistruments regarding colonialism and apartheid must
be considered. Three principle framing facts haaenldetermined. First, the Palestinian people have
the right to self-determination and the principdesl instruments of international law relevant - se
determination are applicable. Second, the Palastipopulation in the West Bank, including East
Jerusalem, and the Gaza Strip are protected peunsoles the terms of the Fourth Geneva
Convention, as these territories remain underdeziint occupation. Third, the Fourth Geneva
Convention and the Hague Regulations apply genem@lisrael’s obligations as an Occupying Power
and these obligations are not altered by the pgadmature of Israel’s occupation.

Given these three factors, Israel’s laws in the @Rahifestprima facieas violations of international
humanitarian law, both in violating specific prokitins not to alter the laws in force, and by
enforcing a dual and discriminatory legal regimeJewish and Palestinian residents of the OPT.
Israeli policy is to grant to Jewish settlers thetections of Israeli civil law and Basic Laws, end

%24 While Israeli civil law applies to Jewish-Israebieing prosecuted in civil courts, the militaryids enforce
Israeli military legislation against Palestiniaas,well as sometimes the1945 Defence (Emergengy)l&ens
(despite the fact that these regulations were tegdzy the British upon termination of the Mandass)d the
pre-existing criminal law which applied in the feory before occupation (i.e., Jordanian crimirallin the
case of the West Bank).

2> with different criminal procedures applying imadsl and the OPT, the Israeli High Court of Justiae even
rejected arguments that the substantial Israeliedtimlaw of criminal procedure should apply topgcis
arrested in the West Bank under military orders witeodetained in Israel. SAbed Al-Rachman Al Hamed
General Security ServicedCJ 1622/96.

26 Although not applicable in the legal system appyinside Israel, the death penalty is providedrfdhe
military laws governing the OPT. See Military Ordéw. 378,0rder Concerning Security Provisignrticle
51(a).

2" Here it is also worth noting that in contrast wilisic human rights principles as well as Isra@tiioal law,
the military courts sentence Palestinians accorttirteir age at the time of sentencing, as opptiséukir age
at the time the alleged offence was committed. Wiilitary trials routinely delayed, a Palestiniarild, for
instance, who is alleged to have committed an offemhen under the age of 16, but turns 16 by the tf his
sentencing, will be sentenced as an adult rattzer &ls a minor.

28 Hunt, Justice?p. 7.
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the jurisdiction of Israeli civil courts, while adnistering Palestinians living in the same tergtor

under military law and military courts whose progests violate international standards for the
administration of justice. As a consequence of shggem, Jewish residents of the OPT enjoy freedom
of movement, civil protections, and services thalegtinians are denied, while Palestinians are
deprived of the protections accorded to protecedgns by international humanitarian law.
Administered and enforced by the state’s militamgl Aaving gained the imprimatur of Israel’'s High
Court of Justice, this dual system appears toatefigolicy by the State of Israel to sustain two
parallel societies in the OPT, one Jewish-Israwali the other Palestinian, and to accord these two
groups very different rights and protections in $hene territory.

The question here is whether this legal systerdégjaately understood as entailing discrete
violations of international humanitarian law, orether it operates on such a comprehensive scale
that it may suggest broader illegitimate regimesably colonialism and apartheid. The next two
chapters address that question: first, by idemighyspecific criteria by which regimes of coloniatis
and apartheid can be identified; and second, bgwting an empirical review of Israeli policies and
practices according to those criteria, to establishther Israel’s belligerent occupation of the OPT
has obtained the character of colonialism or apatth
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Chapter 11l

Review of Israeli Practices relative to the Pratimimi of Colonialism

A. Introduction

This Chapter considers whether Israel’s exercismofrol over the occupied Palestinian territories
has exceeded the limits of authority permittedrigrinational law to an Occupying Power, to the
extent that Israel is not merely occupying but @slonising the OPT.

As discussed in Chapter |, colonialism can bemysiished from other forms of foreign domination
(such as prolonged belligerent occupation or dkivets of hegemony resulting in dependency) by an
open claim to sovereignty by the dominant powerloere a dominant power adopts measures that
deliberately deny the people of the territory thik éxercise of their sovereignty. The prohibitiain
colonialism draws on several principles of intermal law, especially the right of peoples to self-
determination and the prohibition of annexation.

The primary instrument dealing with the prohibitioincolonialism in international law is the 1960
Declaration on the Granting of Independence to @elbPeoples and Territorie¥” The Declaration
rejects all forms of colonial domination on grourthkiat it violates fundamental norms of human rights
and is a threat to international peace and sectutityentions the damaging effects of colonialism o
‘international economic co-operation’, expressasceon for ‘the social, cultural and economic
development of dependent peoples’, and affirmsitie of peoples to ‘freely pursue their economic,
social and cultural development’ and ‘freely dispo$ their natural wealth and resources’. It sggess
that ‘inadequacy of political, economic, sociakolucational preparedness should never serve as a
pretext for delaying independen(?éo.The Declaration also expresses a special conoertefritorial
integrity’, mentioning it in three instances incingl operative paragraphs 4 and 6. These concerns
reflect corollary rights and entitlements associatéh self-determination, as discussed in Chalpter
‘(a) the right to exist—demographically and temigédly—as a people; (b) the right to territorial
integrity; (c) the right to permanent sovereigntgionatural resources; (d) the right to cultural
integrity and development; and (e) the right toreroic and social developmenit™.

Formal annexation of occupied territory in violatiof the rights of its indigenous population isnpai
facie a form of colonialism. To prevent this happgrunder the guise of occupation, the drafters of
the Fourth Geneva Convention adopted Article 49®jch prohibits the deportation or transfer by
the Occupying Power of parts of its own civiliarpptation into the territory it occupies. The
rationale for this provision was:

2 Declaration on the Granting of Independence tmfial Countries and Peoples, Adopted by General
Assembly resolution 1514 (XV) of 14 December 196GheLegal consequences for States of the continued
presence of South Africa in Namibia ( South Westalfnotwithstanding Security Council resolution&?
(1970) ICJ Rep, 1971, 16, the International Court ofidaguled that the Declaration was an importaagetin
the development of the law relating to non-selfeyaing territories at 31, para. 52.

*30 The trusteeship system, as established in thetUNations Charter, contradicts this injunctionticke 76(a)
of the United Nations Charter cites the objecthve trusteeship system as being ‘to promote théigali
economic, social, and educational advancementeahtiabitants of the trust territories, and theogpessive
development towards self-government or independaaceray be appropriate to the particular circuntstsof
each territory and its peoples and the freely esqm@ wishes of the peoples concerned, and as nmp¥ided
by the terms of each trusteeship agreement'.

31C. Drew, ‘The East Timor story: international lawwial’ (2001) 12European Journal of International Law
65. For a similar affirmation of the substantieeeccontent of self-determination, see A. Orakltaléis ‘The
impact ofperemptory norms on the interpretation and appticatf United Nations Security Council
resolutions’ (2005) 1&uropean Journal of International Las® at 64.
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to prevent a practice adopted during the Secondd¥gar by certain Powers, which
transferred portions of their own population towqued territory for political or racial reasons
or in order, as they claimed, to colonize thosetteres. Such transfers worsened the
economic situation of the native population andagrygred their separate existence as a

race>*

This chapter section draws on the DeclarationFtheth Geneva Convention and international law
regarding self-determination in identifying theléoling practices as indicating that a belligerent
occupation has obtained the character of a coloagaime, contrary to international law:

(1) violating the territorial integrity of occupleerritory;

(2) depriving the people of an occupied territofyhe capacity for self-governance, by
replacing their legal and political mechanisms;

(3) integrating the economy of the occupied teryiinto that of the occupant to an extent
that inhibits the autonomy of the occupied teryifor

(4) depriving the population under occupation afnpenent sovereignty over its natural
resources; and

(5) cultural domination, which further threatens ttentity of the people of an occupied
territory and thus its capacity to express itstrighself-determination.

As specific actions and policies associated widséhpractices also come under review in Chapter 1V,
which considers Israeli practices in light of thpaftheid Convention, discussion of practices is thi
chapter is confined here to central points, wittsstreferences to the later detailed discussion as
appropriate.

B. Review of Israel’s Practices in the OPT relativéo Colonialism
1. Violations of Territorial Integrity

A common colonial practice was to create or redpalitical boundaries without regard to pre-
existing social, legal or political practice. Thedlaration accordingly emphases the importance of
‘territorial integrity’ since the right of peoplés self-determination requires a coherent and giabl
national territory for its expression. The Declamas chapeau expresses a conviction ‘that all jg=sop
have an inalienable right to complete freedom ettercise of their sovereignty and the integrity of
their national territory’. Article 4 then directisat ‘the integrity of [all peoples’] national tewry

shall be respected’. Article 6 emphasises that ‘Attgmpt aimed at the partial or total disruptién o
the national unity and the territorial integrityaftountry is incompatible with the purposes and
principles of the Charter of the United Nations’.

As established earlier (see Chapter I1.C), thetteyrdesignated in international law for Palestmi
self-determination consists of the West Bank (idclg East Jerusalem) and the Gaza Strip. Israeli
policy has fragmented this territory by dividingl&sinian areas of the West Bank into separate
enclaves, connected by transportation points clhetroy Israel (see Chapter IV.G(3)(a)). According
to the UN Office for the Coordination of HumanitamiAffairs, more than 38 percent of the West
Bank has been reserved for Israeli settlementoatmbsts, closed nature reserves, and closed
military zones and are off-limits to Palestiniaeublore than one-fifth of the West Bank has been
declared a closed military zone. Approximately 2@, hectares of agricultural land has been annexed
to the settlements and Palestinians are bannedusamg or entering this larid® Since Israel signed

the Oslo Accord in 1995, Jewish settlements inMest Bank have more than doubled in population

%32 3. Pictet (ed.}Commentary to Geneva Convention IV relative toRfwection of Civilian Persons in time of
War (ICRC: Geneva: 1958 ommentary to Article 4283.

>33 UN OCHA, ‘The Humanitarian Impact on Palestiniafissraeli Settlements and Other Infrastructurthis
West Bank,’” (July 2007), p. 40.
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to 270,000, according to a survey commissionedhbyldraeli Defence Ministry?* According to
Israel's Central Bureau of Statistics, the sefilgoulation in East Jerusalem at the end of 2008 has
increased by 193,700, while the overall growth cdtihe settlement population (excluding East
Jerusalem) was at 4.7 percent compared to 1.6mdmethe Israeli population in general. This rate
of growth supports statements of Israeli governneaders to the effect that Israel intends the
majority of these settlements to be annexed perntigrie Israel.

Related policies stifle Palestinian economic ardada@evelopment. Although the Oslo Accords
accorded planning powers to the Palestinian Auth@AA) in most of the Gaza Strip and in Areas A
and B in the West Bank, Israel retained full formahtrol over planning in Area C, which constitutes
about 60 percent of the West BatikArea B (26 percent of the West Bank) is partitibg Israeli
settlement blocs over which Palestinians have anmhg authority, and which break up the
territorial contiguity necessary to planning tramsation and communications grids, agricultural
management and other regional isstigsrael’s policy of denying construction permitstie West
Bank and its policies of home and structural detiaois stifle Palestinian land use and planning in

favour of settlement expansion and bypass roadmmtion >’

A further measure undermining the territorial imiggof the OPT is Israel’s construction of major
highways integrating Israeli towns and cities va#ttlement blocs in the West Bank. This highway
grid has profoundly altered the political geographyhe West Bank. Prior to 1967, principal roaals i
the West Bank ran North-South along the highlandesginking the principal cities of Jenin, Nablus,
Ramallah, Jerusalem, Bethlehem and Hebron, witesscmads running laterally away to smaller
towns and villages and to the Mediterranean c8&€tentral State planning of the current highway
grid is indicated by th8ettlement Master Plan for 1983-198&¢hich proposed a need for special
roads to service planned Jewish settlements am@dsythe Arab population centréS.in 1984,
Israel’'sRoad Plan Number 56nifted the West Bank’s road system to a more wast-approach in
order to integrate it into the Israeli road sysfemthe benefit of Jewish-Israeli settlers. An atpe at

a judicial challenge was unsucces$fland the road network in the West Bank, primafilyait

always exclusively for settler use, continued tpamd. By 1993, 400 kilometres of such roads had

%34 Cited in Uri Blau, ‘Secret Israeli Database Resdalll Extent of Israeli Settlemertia’aretz (1February
2009), available ahttp://www.haaretz.com/hasen/spages/1060043.html

3% Under the 1995 Israeli-Palestiniamierim Agreement on the West Bank and the Gaa &slo 1I), Area A
(full Palestinian civil and security control) aceed for 2 percent of the territory of the West Bafirea B
(Palestinian civil and Israeli security controlj 6 percent, and Area C (full Israeli civil andggty control)

for 72 percent. Those boundaries were to be gridwrawn but have been frozen since the 1S98&m el
Sheikh Memorandum on Implementation Timeline o$t@otling Commitments of Agreements Signed and the
Resumption of Permanent Status Negotiatadrs/ percent, 24 percent and 59 percent respictiv

536 Btselem,Land Grab85-90.

%37 See for example Amnesty Internatioriahlawful homes for Israeli Settlers, demolitionsRalestinians,
Amnesty(31 March 2008), available dtttp://www.amnesty.org/en/news-and-updates/feadtoges/unlawful-
homes-israeli-settlers-demolitions-palestinians8333% andAmnesty International, Palestinian Homes
Demolished without Warnin@.1 March 2008), available dtttp://www.amnesty.org/en/news-and-
updates/news/palestinian-homes-demolished-with@uitting-20080311See also B'Tselem reports on Israeli’'s
policy of home demolitions, available attp://www.btselem.org/english/publications/Indesp@TF=06

%38 Al-Haq, ‘Law in the Service of Man, ‘Israeli Pragerl Road Plan for the West Bank, A question for the
International Court of Justice’, 30 November 1984,
http://domino.un.org/UNISPAL.nsf/c25aba03f1e079dt5cf40073bfe6/8ad0157015a6¢53885256982005703
ab!OpenDocument

3% |sraeli Ministry of Agriculture and Settlement [&ion of the World Zionist OrganizatioMaster Plan For
Settlement of Samaria and Judea, Plan for Developofehe Area for 1983-1988erusalem, 1983), p. 27
(Hebrew), cited in B'Tselentorbidden Roads: Israel’s Discriminatory Road Regiim the West Bank
(B'Tselem, Jerusalem, 2004), p. 6.

%40 5ee Al-HagqThe Israeli Proposed Road Plan for the West BanRuastion for the International Court of
Justice?(Ramallah: Al-Haq, 1984).
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been built** With the Oslo agreements, plans for a further I6EGnetres of roads were swiftly
formulated*and Israel spent US$600 million on bypass road98% alone* By July 2008,
Palestinian travel was restricted on 430 kilometféd/est Bank roads and banned entirely on 137
kilometres>*

In sum, Israel's publicly funded settlement polgnes beyond isolated infractions of Israel’s
obligations under the Fourth Geneva Conventiouggest a State strategy to annex significant
portions of West Bank territory permanently to &yahus permanently obstructing the Palestinian
people’s exercise of the right to self-determinatidhis policy of precluding the possibility of an
independent Palestinian State that can enjoyaagitintegrity is in clear violation of the Decédion
on Colonialism.

2. Supplanting Institutions of Governance

Law has functioned as a principal apparatus ofrobfir colonial powers, who supplant pre-existing
legal systems with their own laws or special laat todify their domination over the territoty.

Hence international humanitarian law limits moditions that the occupant may make to the existing
legal system in occupied territory partly for thésson, in order to ensure that military occupaion
temporary: ‘the occupier is not the territorial soeign. He cannot legislate for the occupied peaple
he does within his own frontiers® As discussed in Chapter Two, this premise undsrpiticle 43

of the Hague Regulations, one of the pillars onciwhihe law of belligerent occupation rests, which
provides that the Occupying Power ‘shall takelsd tneasures in his power to restore, and ensure, as
far as possible, public order and safety, whilpeesing, unless absolutely prevented, the laws in
force in the country>*’

Thus, an Occupying Power is barred from ‘extendis@wn legislation over the occupied territory or
from acting as a sovereign legislatof except where absolutely prevented. Article 64nhefFourth
Geneva Convention gives expression, in a morelddtéorm, to the parameters of this exception,
which can be elucidated as allowing the Occupyiogé? to take legislative measures only when
these are essential to the welfare and rightseofatal civilian population or to the absolute bdida

*41 Al-Haq, Discrimination Is Real: Discriminatory Israeli Palies in Israel, The Occupied Territories and
Occupied East Jerusalerraft Paper Presented to the World Conferencansg&acism, Durban, South
Africa, 28 August — 7 September 2001, 24.

*42 Samira Shah, ‘On the Road to Apartheid: The Bypassd Network in the West Bank’ (1997-1998) 29
Columbia Human Rights Law Revie&l, 222.

*43 Foundation for Middle East Pea&gport on Israeli Settlement in the Occupied Teriés May 1996, 3.

*44 B'tselem,Statistics:Restrictions on Movemeravailable at:
http://www.btselem.org/English/Freedom_of Movemgtdtistics.aspaccessed 21 September 2008.

%4> See Robert Home, ‘An ‘Irreversible Conquest’? @@band Postcolonial Land Law in Israel/Palestine’
(2003) 12(3)Social and Legal Studi92.

>4¢ Alain Pellet, ‘The Destruction of Troy Will Not ka Place’, in Emma Playfair (edljternational Law and
the Administration of Occupied Territori¢®xford, Clarendon Press, 1992), p. 201.

*#" The original and binding French text of Article #&ds:L'autorité du pouvoir légal ayant passé de fait
entre les mains de I'occupant, celui-ci prendraésues mesures qui dépendent de lui en vue daliréta
d'assurer, autant qu'il est possible, I'ordre etla publics en respectant, sauf empéchement ghiesllois en
vigeur dans le paysThe phrase ‘public order and safety’ was a msdiction of the Frenctiordre et la vie
publics’ which, when correctly translated, refers to ‘paldider and life’, implying a broader obligationtno
interfere with a country’s existing institutionshd original and binding language of the Conventiais French.
See Edmund Schwenk, ‘Legislative Power of the BfifitOccupant under Article 43, Hague Regulations’
(1945) 54Yale Law JournaB93 n.1.

%8 Marco Sassoli, ‘Legislation and Maintenance oflRuBrder and Civil Life by Occupying Powers’ (2005
16 European Journal of International La861.
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military needs or security of the Occupying Powdrese two exceptions have been held to be of a
‘strictly limitative nature’>*® with the occupying authorities precluded from afating or suspending
the laws of the occupied territory for any othexsen, particularly in order to make it accord with

their own legal conceptions.

a. Altering the laws in place in the occupied teri

Measures taken by Israel in the OPT since 1967 pawme far beyond these permissible boundaries
under the law of occupation. In the West Bank (amidl 2005 in the Gaza Strip), pre-existing local
laws and standards have been widely changed, raddifid overridden through the imposition of
thousands of military orders by the Occupying Poviieis matrix of military legislation regulates and
controls everything from alcohol tax&%to control of natural resourcésto which fruit and
vegetables may be grown by Palestinizfdleither the intent nor impact of such wide-ranging
legislation is convincingly explained by militargcessity.

Military legislation in the West Bank was mirrorbg a similar system in the Gaza Strip until Isrsel’
‘disengagement’ from the territory in 2005. WhitetGaza Strip remains under belligerent
occupation, as discussed in Chapter Il, the Palastauthorities now have autonomous authority
over domestic security and civil law within the lismimposed by Israel. Israel presented the umdate
disengagement as serving to ‘dispel claims reggridirael's responsibility for the Palestiniansha t
Gaza Strip™® and the jurisdiction of Israeli military orders@aza was repealed. Nonetheless, the
2006 Criminal Procedure L& allows Israel to incarcerate Palestinians fromGlaga Strip
suspected of criminal offences in detention faesitin Israel and to prosecute them in Israeli civi
courts.

East Jerusalem was effectively absorbed into Isvdbin a number of weeks of the start of the
occupatiof™® and as such is subject to the Israeli legal sysneta entirety. The entire fabric of laws
applicable in East Jerusalem has thus been tramsébras discussed in more detail in Chapter V.

b. Extraterritorial application of Israeli civilhato Jews in the OPT

Israel applies its domestic law to Jewish setilethe OPT, rather than the local law that wancé
in the territory prior to the occupation. This pree cannot be considered in the category of
capitulations, such as European privileges in ttier@an Empiré’® because the OPT lack a

*% Jean PictelCommentary on the Geneva Conventions of 12 Aug§d&, Vol 4 (ICRC, Geneva, 1952), p.
336.

%50 Military Order No. 380rder Concerning Alcoholic BeveragesJuly 1967.

! See, inter alia, Military Order No. 9@rder Concerning Jurisdiction Over Water Regulagiotb August
1967.

52 5ee, for example, Military Order No. 4%@der Concerning Amending the Law for the Preseéovebf
Trees and Plant26 July 1972; Military Order No. 103@rder Concerning Control over the Planting of Fruit
Trees 5 January 1983, Military Order No. 1143rder Concerning Supervision over Fruit Trees and
Vegetables30 July 1985.

°53 |sraeli Ministry of Foreign AffairsThe Disengagement Plan — General Outlit@ April 2004, Article 1(vi);
Revised Disengagement Pl&nJune 2004, Article 1(vi).

%54 Criminal Procedure (Enforcement Powers — Deteh{ibetainees Suspected of Security Offences)
(Temporary Provision) Law 5765-2006. The origindlfrovided that it should apply solely to non-idents of
the State of Israel.

555 Eor more on the colonial nature of the territosiahexation of East Jerusalem, see Section 5 below.

5% On capitulations, see Edwin Pears, ‘Turkish Cégtions and the status of British and other foreighjects
residing in Turkey' (1905) 2lLaw Quarterly Revievat 408-425; Lucius Ellsworth Thayer, ‘The Capitidas
of the Ottoman Empire and the Question of theirofjation as it Affects the United States’ (1923)Aliierican
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sovereign government that could grant even tokgmimatur of a legitimate sovereign agreement.
The practice is accordingly in violation of Articd of the Hague Regulations.

Jurisdiction over offences and civil matters irateln to Jewish settlers rests with the Israeli civ
courts inside Israel, in contravention of Artick(B) of the Fourth Geneva ConventiBhThe Israeli
Supreme Court has extended its jurisdiction overaittions of the Israeli occupying forces and
authorities in the OPT, sitting in such cases asHigh Court of Justice’ (a practice stemming fram
policy decision in 1967 by Meir Shamgar, then IBragorney-General). The High Court
subsequently ruled in 1972that it ‘had the power to judicially review anylitairy activity taken
beyond the borders of the Israeli democracy’.

Although an Occupying Power is permitted underdeti66 of Fourth Geneva Convention to
establish military courts in an occupied territaych courts must be ‘set up in accordance with the
recognised principles governing the administratibjustice’, must not be used ‘as an instrument of
political or racial persecutiori®’ and may only be used to enforce penal provisiegally
promulgated by the Occupying Power under Articl@®4That Israel’s military court system in the
OPT is incompatible with fundamental internatiosi@ndards regarding due process and the
administration of justice is well document84Fair trial deficiencies are apparent regardingritpet

to prepare an effective defertéthe right to a presumption of innocerné&he right to examine

Journal of International Lavat 207-233; Norman Bentwich, ‘The Abrogation ¢ ffurkish Capitulations’
(1923) 5Journal of Comparative Legislation and Internatibhawat 182-188; and Norman Bentwich, ‘End of
the Capitulatory System’ (1933) The British Yearbook of International Laat/89-100.

57 See Section 111.D.6 above for a detailed discussitthe authority of Israeli legal institutionseswJewish
settlers.

%58 See Christian Society fotoly Placesy Minister of Defencet al, HC 337/71, &rael Yearbook on Human
Rights354 (1972) and 5mternational Law ReportS12. In this case, the Court was asked to adjtelima
military activity in the OPT and gave a ruling dretmerits without raising the question of jurisiiot This
expansion of the Court’s territorial jurisdictioasremained in effect since then.

5% Michael Sfard, ‘The Human Rights Lawyer’s ExistehbDilemma’ 38 (2005)srael Law Revievi54.
%0 jean Pictet, p. 340.

61 See, for example, Kathleen Cavanaugh, ‘The IsMisitary Court System In The West Bank And Gaza’
(2007) 12Journal of Conflict and Security La¥®7; Yesh DinBackyard Proceedings: The Implementation of
Due Process Rights in the Military Courts in thecOgied TerritoriegTel Aviv, Ramallah, 2007); Lisa Hajjar,
Courting Conflict: The Israeli Military Court Systein the West Bank and Gaierkeley, University of
California Press, 2005); Al-Hag and Gaza CentréRights and LawJustice? The Military Court System in the
Israeli-Occupied TerritoriegRamallah: Al-Hag, 1987). In his 2007 Mission repmn Israel and the OPT, UN
Special Rapporteur on the promotion and protecifdruman rights and fundamental freedoms while
countering terrorism, Martin Scheinin, reported th& military courts ‘have an appearance of am@elack

of independence and impartiality, which on its dwimgs into question the fairness of trials’: §aport of the
Special Rapporteur on the promotion and protectibhuman rights and fundamental freedoms while
countering terrorism, Martin Scheinin, Addendumssion to Israel, including visit to the Occupieddinian
Territory, UN Doc. A/HRC/6/17/Add.4, 16 November 2007, p28a

*52| awyers appearing in the military courts have estest difficulties meeting with their clients oncaunt of
the fact that they are normally detained in prifilities inside Israel rather than in the OPTeThilitary
courts are also defined by a lack of adequateitfasiffor taking confidential instructions; by theailability of
court documents only in Hebrew; and by the provisstbincomplete prosecution material. See Yesh Din,
Backyard Proceedinggp. 100-125. In practice, lawyers commonly talgrinctions from their clients minutes
before the hearing in the military court and plaaglains are entered into to avoid harsher sentences

°53 Article 9 of Military Order No. 378 stipulates thtae Israeli law of evidence applies to proceeslimghe
military courts and therefore provides for the preption of innocence. Practice, however, suggests a
presumption of guilt, acquittals were obtained.ist j0.29% of cases in the military courts in 20®&e Yesh
Din, Backyard Proceedingg.59.
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witnesses> and the right to prompt notice of criminal charféd he military courts apply military
legislation imposed in violation of internationalrhanitarian law as described above, and are used as
an apparatus of domination by the occupation tegmerte Palestinians for ‘political’ activity.

The personal scope of application of several Islaek includes all Jewish settlers in the OPT,
whether they are Israeli citizens or not. A 198teegion to the Emergency Legislation clarified that

For the purposes of the enactments enumeratee ifidhedule, the expression ‘resident in
Israel' or any other expression occurring in thers&ctments denoting residence, living or
having one's abode in Israel shall be regardedchasding also a person who lives in a zone
and is an Israeli national or is entitled to imraitgrto Israel under the Law of Return, 5710-
1950, and who would come within the scope of suginession if he lived in Israel.

As only Jews and the immediate family members aisJeven if not Jewish, are entitled to
immigrate to Israel under the Law of Return, thi& lWwas openly discriminatory in conveying Israel’s
civil law to Jewish settlers on grounds of thewid identity. Laws applicable to Jews in the OPT
relating to military service, the Income Tax Ordina, the Election Law, the Population Registry,
and the National Insurance Law are covered byptusision>®” When Israel created local authorities
for its settlements in the West Bank, it did nat egisting Jordanian law to do so but rather
established regional and local councils by Milit&sders No. 783 and 892. Settlement councils
assumed powers and functions significantly diffeteriocal municipal councils in the West Bank but
almost identical to the local and regional counicitgde Israef®®

Particularly significant to the question of coldism is Israeli legislation that formalises diréstaeli
government responsibility for encouraging growtlsettlements in the OPT. For example, in 1988
Israel extended the provisions of thevelopment Towns and Areas L&Wo settlements in the

OPT, thus conveying a broad range of special ®tefits to settlers. Benefits under this law idelu
special grants and concessions to investment isdtiement; permanent exemption from real estate
taxes and employers’ taxes; a grant to cover adstsoving into the settlement; loans for purchasing
apartments and for rent and utilities, which cohir@o a grant after three years’ residence in the
settlement; free education from kindergarten thhougiversity; scholarships for technical education
and a special budget for children’s extracurricaletivities; and preferential allocations of
professional training through the Ministry of Lalb@nd Welfare. All these benefits are provided by a

54 Full evidentiary trials entailing adequate exartisraand cross-examination of witnesses were caedLio
just 1.42% of cases concluded in the military coinmt2006. See Yesh DiBackyard Proceedingg,.119.

°% Indictments containing the charges against a defenare given to his/her lawyer only on the dathef
hearing to determine whether the accused remaidstention until the end of the proceedings. SeeYs&sh
Din, Backyard Proceedinggp. 92-99.

%% Article 147 of the Election Law, consolidated vers 1969, grants settlers the right to vote, whitticle 6
denies the same right to Israeli citizens residiatside the ‘geographic boundaries’ of Israel. fBeer
discussion in Chapter.

67 Amendment and Extension of the Validity of the §emey Regulations (Judea and Samaria, the Gazp, Stri
Sinai and South Sinai —Jurisdiction and Legal Aasice) 5744-1984, Section 6.B(b). It should also be diote
that inRegional Council Gaza Beaeh The Knesse{HCJ 1661/05), para. 78-80, the High Court ofidas
affirmed the applicability of the Israeli Basic LawvJewish settlers in the OPT. The same law empothe
Minister of Justice to add other laws and regutetito this list, with the approval of the Knességmstitution,
Law and Justice Committee.

*%8 See Military Order No. 78%)rder Concerning Administration of Regional Cousc#5 March 1979, and
Military Order No. 8920rder Concerning Administration of Regional Cous¢8ettlements)l March 1981. It
has been noted that the powers and responsibiitigee local councils established under Militamdér No.
892, for example, ‘are identical to the powers eggponsibilities of ordinary Israeli municipalitjesnce the
Order is a copy of the Israeli Municipal Ordinan¢eih some alterations’. See Meron Benvenistiaeli Rule
in the West Bank: Legal and Administrative Aspétgsusalem, West Bank Data Base Project, 1989), p.

*%° Development Towns and Areas Law, 5748-1988, Se&{BE).
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government ministry, under the oversight of thealRte Ministry and the Economics and Planning
Ministry. Administration is monitored and directley a ‘Ministers Committee’ which includes the
Ministers of Finance, Economics and Planning, Epermy Infrastructure, Defence, Building and
Housing, Health, Education and Culture, Agriculturabour and Welfare, Interior, and Industry and
Trade. Thus the Development Towns and Areas Lastithtes the extent of Israeli State involvement
in a project of land annexation in the OPT.

c. Subjecting the local population to foreign adstiation

Article 43 of the Hague Regulations requires thmOacupying Power sustain the local institutions
administering public order and safety in the ocedgerritory (assuming they are operating in
accordance with local law) ‘unless absolutely pregd’>"° The ‘unless absolutely prevented’
exception is construed narrowly to prevent an OgirigpPower from imposing its own preferred
model of governance or from exercising any hirs@fereignty.”* The Occupying Power’s
prerogative ‘does not extend to the reconstruatiothe fundamental institutions of the occupied

area’®"?

Although a belligerent occupant, Israel has extdritle ‘jurisdiction and administration’ of the Stat
of Israel to East Jerusalem (see Chapter 1l.C&))he same time, Israel established and charged a
military government with the administration of satgand civil matters in the rest of the OPT. This
administrative separation of East Jerusalem framwéist of the OPT raises two principal questions:
may the Occupying Power create different geograbhinits of administration? Further, is it lawful
for the Occupying Power to integrate the adminigineof all or part of the occupied territory witihe
administration of its own State? Both answers rbestegative.

That Israel's detaching East Jerusalem from the QHIEgal is indicated by the international
response to legislative measures taken by Germanirygdthe First World War to divide occupied
Belgium into two separate administrative distrigise Flemish and the other French-speaking),
which ‘were unanimously considered to be illeg&1The illegality of partition is compounded in
Israel's case by the norm preventing any acquisitiosovereignty through occupation or the use of
force. Even the Israeli High Court, albeit in radatto the administration of the rest of the Weahig
has acknowledged that an Occupying Power is redjgir@dminister occupied territory as a distinct
entity, detached from its own territo?{/.

Regarding the rest of the OPT, the Israeli militadyninistration replaced the Jordanian and Egyptian
institutions that operated prior to 1967. Militaagministrations were created to govern the West
Bank and the Gaza Strip. In the West Bank, for gdenoccupied by Israeli forces on 6 June 1967,
an order was issued by the West Bank Area Commaredere the Six-Day War had even ended,
stating that:

All powers of government, legislation, appointmerigd administration in relation to the area
or its inhabitants shall henceforth be vested irafnae and shall only be exercised by me or
by persons appointed by me for that purpose ongctn my behalf’

>0 sassoli, ‘Legislation and Maintenance of Publid@rand Civil Life by Occupying Powers'.

>"1|n addition, Article 47 of the Fourth Geneva Camtien provides that the occupied population shailve
deprived of any of the benefits of the Conventigraby change introduced into the institutions oregoment
of an occupied territory.

"2 Myres McDougal and Florentino Feliciark@w and Minimum World Public Ord¢New Haven: Yale
University Press, 1961), p. 767.

°"3 sassoli, ‘Legislation and Maintenance of Publid@rand Civil Life by Occupying Powers'.

"4 SeeTeacher's Housing Cooperative Societfrhe Military Commander of the Judea and Samarigi&te
H.C.J. 393/82.

>"> Military Proclamation No. 2Concerning Regulation of Authority and the Judigjat June 1967.
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Israel claimed that it had to transfer adminisi@apowers to a military government because the West
Bank had only a local administration and lacke@mtral government. However, Israel imposed a
similar system in the Gaza Strip, which already idwn centralised legislative, executive and
judicial branches, autonomous of the Egyptian gavent.

The military governments of the two territories wéoth administered by a military arm, which was
entrusted with ensuring security, and a civiliamawhich exercised administrative powers. These
arms had little autonomy to make decisions sepgratematters relating to their respective
mandates, and were largely fused together. Furteinterdependence between the military
governments for the West Bank and Gaza Strip amdolvernment of Israel itself cannot be
overstated: the OPT, excluding East Jerusalem wiachbeen incorporated to Israel, effectively fell
under the administration of Israel's Ministry of flBece.

In 1981, the military commander of the Israeli fBa¢n the West Bank declared the creation of a Civi
Administration in the West Barik® This step institutionalised the separation of tauilf and civil
functions in the military government, elevated sketus of a large number of military orders from th
status of temporary security enactments to thd tfveermanent laws’” and enabled the Civil
Administration to regulate and control daily so@ald economic life in the West Bank. It was seen as
‘a unilateral declaration of a constitutional chang a change in the legal status of the territaties
purports to legislate for”® The Civil Administration continues to function as arm of the military
government dealing with civil affairs in the Wesdrik, under the ultimate control of the Ministry of

Defence>”®

Thus Israel has profoundly altered the systemslofi@istrative governance in the OPT, and has done
so in a manner which is effectively preventing radestinians from developing their own political
institutions with genuine authority, thereby preveg their exercise of self-determination. It iefid

to keep in mind Roberts’ observation in 1990, thatlaw of occupation has provided the basis for
denying the inhabitants of the OPT normal politizetivity and has effectively kept them

permanently under Israeli control as second-clé®ies or worse. From this perspective, the longer
the occupation lasts, the more the situation besakim to colonialism?®

d. Preventing the local population from exercigimjtical authority

Decisions concerning the OPT are ostensibly madadynilitary government but, as noted above,
are best understood as being ‘in the hands oflis@gnet ministers and government sub-
committees®™ who are also charged with building the settlemant$ managing related issues of land
and resources. Palestinians have no say in thessates.

Even at the local level, the Palestinians are ssisted in developing free political institutiobsit are
actively obstructed from doing so. Between 1967 B3®D, for instance, municipal elections in the

>® Military Order No. 9470rder Concerning Establishment of a Civil Admirasion, 8 November 1981.

>"7 Jonathan Kuttab and Raja Shehadikilian Administration in the West Bank: Analysidsraeli Military
Government Order No. 94Ramallah, Al-Haq, 1982), p.14.

"8 Above, p. 8.

"t is notable that not long more than a month teefhe Civil Administration was created, an offldidinistry
of Defence spokesperson announced that this newnatiation would be under the direct control of th
Minister for Defence. See J. Singer, ‘The Estabtisht of a Civilian Administration in the Areas Adristered
by Israel’ (1982) 12sraeli Yearbook on Human RigHg8.

580 A. Roberts, ‘Prolonged military occupation: theaeli-occupied territories since 1967’ (1990)/84erican
Journal of International Lay44, 98.

%81 M. Rishmawi, ‘Administrative Detention in Interiatal Law: the Case of the Israeli-Occupied WesilBa
and Gaza’ (1989) Palestine Y Int lat 267.
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OPT were cancelled by the Occupying Power sevienakt®” In 1976, the Israeli government

allowed elections but found that PLO candidatesdwagbt the mayoralties. In 1982 and 1982, the
Civil Administration dismissed the majority of thdest Bank’s elected local councils and mayors and
transferred authority over West Bank municipalite$’alestinian ‘village leagues’, whose assigned
role was to enforce Palestinian cooperation witadl authorities rather than develop Palestinian
political institutions>*®

The Oslo Accords in the mid-1990s and the creaifdhe Palestinian National Authority ostensibly
granted a degree of autonomy to Palestinians i@®E, excluding East Jerusalem, but since Israel
never relinquished its control over the OPT theo@sicords failed to provide an effective Palestinia
government. Local decision-making is impeded thhosveral methods, including legal and
administrative barriers to planning and developmesttrictions on external trade, freedom of
movement, and the detention and imprisonment @dBialan policy-makers (as detailed in Chapter
IV). Although it was agreed in the initial Declamat of Principles that ‘the Civil Administration Wi

be dissolved, and the Israeli military governmeitt lve withdrawn’>®* this did not happen, and thus
led to the provision in the subsequent Interim &gnent that ‘Israel shall continue to exercise pswer

and responsibilitie® not transferred to the Palestinian National Auitiior

By contrast, Jewish settlers in the OPT have b#ewed to participate in high-level decision-making
bodies, such as the Higher Planning Council, whietermines land-use planning in the West Bank.
Jewish-Israeli settlers also enjoy the democratidlpge of voting for representatives in the Kredss
who can represent their concerns to the Statea@tllsvhose ministries administer the settlements,
agriculture, industry, natural resources and inftecture in the OPT.

The Occupying Power’s military and administratiystem therefore remains supreme, and many of
the pre-Oslo military orders remain in force. Indieine Oslo Accords did not repeal or revoke any
Israeli military orders but merely provided thagyrbe reviewed jointly by both sid& which itself

did not happen in practice. Thus, the unlawfuldramposed amendments to the pre-existing local
laws were retained and cannot be changed withcagllsapproval. As a result, between 1967 and
1993, Palestinians were forbidden ‘to conduct agstanarch or meeting (grouping of ten or more
where the subject concerns or is related to ps)itiathout permission from the Military
Commander’. They were also ‘forbidden to raisedlag other symbols, to distribute or publish a

political article and pictures with political cortations’>®’

The Oslo Accords loosened or eliminated some afeMestrictions on symbolic expression but
tightened Israel’s control in substantive policgas. Of particular significance is that, through a
consensus provision in the joint committee systenael holds an effective veto over any law enacted
by the Palestinian Legislative Council (PLE)Moreover, the Accords did not eliminate Israel’s
capacity or willingness to undermine Palestinidfigavernance through military means. For
example, after the elections in January 2006, dfreeli air force bombed the Palestinian Interior
Ministry, Foreign Ministry and Finance Ministry. Basts of numerous ministers and parliamentarians,
and revocation of others’ IDs, have prevented threm carrying out their governmental duties. Fifty
elected members of the Palestinian Legislative Cihumore than one third of the total membership,

*82 See, for example, Military Order No. 8Drder Concerning Extension of Period of ServicthefLocal
Administrative Authorities2 August 1967.

*83 See histories of this period in M. TesskeHistory of the Israeli-Palestinian Confli¢Bloomington, IN:
Indiana University Press, 1994), pp. 548-549.

%84 Article VII, Declaration of Principles on Interim Self-Governménrangements (Oslo, 11993
*8 Article I, Interim Agreement on the West Bank and the Gaia @slo 11), 1995.
%8¢ Article IX, Declaration of Principles on Interim Self-Governh@mrangements (Oslo,11993.

*87 Military Order No. 101, Order Concerning Prohiditiof Incitement and Hostile Propaganda, 27 August
1967.

88 Article XVIII, . Interim Agreement on the West Bank and the Gaia (&slo I1), 1995.
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were being detained by Israel by 2088These arrests have paralysed the PLC’s abilityeet
qguorums and therefore to convene or function icatsstitutional capacity.

More than twenty-five years ago, Palestinian |lesghlblars asserted that Israel was acting as a
‘sovereign government exercising complete legigatadministrative, and judicial authority over the
[West Bank] and its inhabitants and instituting onajhanges in the West Bank economy,
demography, and institution¥® Although the Oslo Accords transferred some auttyi¢oi the PAY*
power was transferred in areas of Israel's choodihg degree of autonomy transferred to
Palestinians cannot challenge Israel’s overall dgahic, economic, cultural and, perhaps most
significantly, territorial domination. In effectsriael relieved itself of the responsibility for
administration and governance of certain Palestip@pulations while retaining full control over the
settlement areas and general control over the GRalwehole, in a manner which clearly contravenes
provisions in the Declaration.

3. Economic Integration

With the development of the prohibition of colomsah, States holding foreign territory in trust, suc

as under a League of Nations mandate, were stdbtlged to maintain or keep separate that tegritor
from its own.592 This prohibition aimed both todstall attempts by the administering State to annex
the dependent territory, and to ensure the maintenaf the territorial integrity of the self-
determination unit. Since self-determination alas Ain economic component, the administering State
was to ensure the economic integrity of the sefémeination unit, by maintaining its distinct
economic features and structure.

Similar obligations regarding occupied territorg artended to ensure separate political and
economic existenc& An Occupying Power does not acquire sovereigngy tive territory it
occupies and is prohibited from annexing it. Ingtag with this principle, the Occupying Power, is
merely a ‘de facto administratdt and does not have the authority to extend its dtimkegislation

to the occupied territory’> As noted previously, an Occupying Power’s autlgdotmake changes to
the laws in force is limited to legitimate securityncerns and maintaining the public life of thealo
populationz*® Moreover, the Occupying Power is under an obkigatd create an administration that
is separate and distinct from that of its own teryi>*’

%89 As of 20 May 2008, statistics from Addameer.
90 Kuttab and Shehade@jvilian administration p. 10.

91 For evidence of Israel’'s main objectives in foratinlg the idea of Palestinian autonomy as an imteri
arrangement, see Aryeh Shal&he Autonomy-Problems and Possible Soluti®aper No. 8, Centre for
Strategic Studies (Tel Aviv, Tel Aviv Univeristyaduary 1980), p. 55, summarised in Raja Shehdtem
Occupation to Interim Accord®rill, The Hague, 1997), p.15.

%92 General Assembly resolution 2625 (XXV) (24 Octob@70),Declaration on principles of international law
concerning friendly relations and co-operation am@tates in accordance with the Charter of the &thit
Nations expressly provides that, under the UN Charter tehritory of a non-self-governing territory has °
status separate and distinct from the territorthefState administering it'.

93], Pictet (ed.XCommentary to Geneva Convention dfove fn.23, 273, para 2.
594 |a;
Ibid.

*%UK Ministry of Defence,The Manual of the Law of Armed Confl{@xford UP: Oxford: 2004), p. 284
para.11.25; see Articles 47-49, 51-52, 55-56 ofli@7 Hague Regulations.

%% C. Greenwood, ‘The Administration of Occupied Tery’, in Emma Playfair (ed.)nternational Law and
the Administration of Occupied Territorié€larendon Press: Oxford: 1992), p.241. While othghorities such
as Schwenk and Dinstein view Article 43 as prowdine Occupying Power with greater leeway to amend
legislation in force, all agree that the law canlo®tmended for the purpose of benefiting the Ogngp
Power: see Yoram Dinsteihegislation under Article 43 of the Hague RegulasioBelligerent Occupation and
PeacebuildingOccassional Paper Series, Program on HumanitBohay and Conflict Research (Fall 2004),
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The Occupying Power’s use of property situatedvendccupied territory is also limited. Article 56 o
the 1907 Hague Regulations provides:

The occupying state shall be regarded only as amngstrator and usufructuary of public
buildings, real estate, forests, agricultural estdielonging to the hostile state and situation in
occupied territory. It must safeguard the capifahese properties and administer them in
accordance with the rules of usufruct.

The principle of usufruct permits the Occupying oo enjoy the fruits of another’s property,
including selling crops and timber, leasing it theys, but the occupant is prohibited from
substantially altering the fundamental charactehefproperty or destroying™® The occupant must
respect the ‘substance or capital of publicly owimeghovable property.®® Hence, the Occupying
Power may not exploit immovable property ‘beyondmal use’, sell the property or otherwise
dispose of it or, for example, cut more timber thas cut prior to occupatioff° The Occupying
Power does not gain title to public immoveable proypand thus cannot dispose of it at will. Private
property, whether moveable or immoveable, cannaoidiscated* although it can be requisitioned
and used temporarily by the Occupying Power. Narithe sold, even if the proceeds of the sale
were given to the rightful owner at the end of wee.**

Different types of property — public and privatepvable and immovable — entail different treatment
under the 1907 Hague Regulations, as these hawveariiegpreted in litigation arising principally out

of World Wars | and Il. The governing principletigat ‘under the rules of war, the economy of an
occupied country can only be required to bear tiperses of the occupation, and these should not be
greater than the economy of the country can redéphe expected to bed Thus an Occupying
Power is allowed to seize or appropriate only priypequired to fulfil the needs of the occupying
army or to defray the costs of administering theupation of the local populatidfi! The Occupying
Power is prohibited from taking property for comuial purposes, whether to fulfil the Occupying
Power’s domestic needs or benefit its own econ@lyis also forbidden to remove from the

available athttp://www.hpcr.org/pdfs/OccasionalPaperl;@ifd E. Schwenk, ‘Legislative Power of the
Military Occupant Under Article 43, Hague Regulagb(1944-1945) 54 ale Law JournaB93.

%97 C. Greenwood, ‘The Administration of Occupied Tery’, pp. 260 and 265. Although the obligation to
create a separate administrative regime persigigeJKooijmans has observed that many OccupyingePow
have not created a formal administration; see S¢p&pinion Kooijmanshrmed Activities on the Territory of
the Congocase Democratic Republic of the CongoUgandg ICJ Rep, 2005, 306 at 316-317, paras. 40-41.

*%8See lain Scobbie, ‘Natural Resources and BelligeBeaupation: Mutation through Permanent Sovergignt
in S. Bowen (ed.}Human Rights, Self-Determination and Political Carin the Occupied Palestinian
Territories (Kluwer: The Hague: 1997), pp. 233-234.

%9 |bid.

609 Gerhard Von GlahrThe occupation of enemy territory: a commentaryhenlaw and practice of belligerent
occupation(University of Minnesota Press: Minneapolis, 19%f). 176-178.

91 This is provided by Article 46 of the 1907 HaguegRlations, save for the exception of private prigpe
which falls into the category ofunitions de guerrby virtue of Article 53.

€92 \on Glahn,The Occupation of enemy territory. 186.

%93 |n Re Krupp(US Military Tribunal, Nuremberg, 30 June 1948 ldternational Law Report§20 at 622,

see 622-625 generally: see als@l of the Major War Criminals (In re Goering aradhers) (International
Military Tribunal, Nuremberg, 1 October 1946), bBrnational Law Report203 at 214-216n ReFlick, (US
Military Tribunal, Nuremberg, 22 December 1947),ld#rmational Law Report266 at 271Jn Re Krauch (IG
Farben trial), (US Military Tribunal, Nuremberg, 29 July 1948 Ihternational Law Report668 at 672-678;
andN.V. De Bataafsche Petroleum Maatschappij and sthieThe War Damage Commission, (Singapore Oil
Stocks CaseP3International Law Report810.

604 See Articles 52 and 53, 1907 Hague Regulations.

605 See, for example, E. Cummings, ‘Oil Resourcesénupied Arab Territories under the Law of Belligere
Occupation’ (1974) Journal of International Law and Economig33 at 574-78; US Department of State,
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occupied territory any private or public properbddao merge that property into its domestic
economy>® The economy of the occupied territory is to betketact, except for the carefully
defined permissions afforded the Occupying PdWebtherwise, as Benvenisti has pointed out,
economic integration may simply act as an incerfivehe occupation to contin&.

a. Israeli practices breaching the prohibition condmic integration

Simultaneously with establishing settlements in@#eT, Israel undertook a policy to integrate the
economies of the West Bank and Gaza Strip int&tage of Israel”® This policy included a range of
measures designed to appropriate natural resouetbsect Palestinian labour to foster economic
dependence on Israel, and integrate the capitdatsr°

The Israeli government has designated many Wesk Bettiement blocs as National Priority Areas,
authorised to receive financial incentives—tax ksegrants, and reduced fees—administered
through Israeli government ministri&s Israel has historically allocated larger proportiof

financial resources to the Israeli local settleraentthorities situated in the Occupied Palestinian
Territories than those situated in Isr#éThe economic and civil integration of settlements Israel
was achieved by extending Israeli customs and ipgliservices to areas of the West Bank, as if they
were in Israef™ In 1967, Israel issued Military Order 31, whictsigmated the West Bank as a
distinct customs zone, but later that year Milit@mder 103 eliminated all tariffs and customs dutie
on goods entering the West Bank from IsPakl.

In his opinion in theChristian Society for the Holy Placgsdgment, Deputy President Sussman relied
upon the prolonged nature of the occupation tothdéthe occupant has a duty to adapt the law to
respond to changing needs in economic and socidreaHe concluded that the occupant has the
duty to legislate for the welfare of the local pttion, a view that Kretzmer terms the ‘benevolent
occupant’ approach?

‘The Laws of War: Legal Regulation of Use of Foraa’' 1979Digest of United States Practice in International
Lawat 920-922; and E. Feilchenfelthe International Economic Law of Occupati@®@umford Press:
Washington: 1942), pp. 34-36.

6% Cummings, p. 155, citing |. Vasarhelfestitution in Internationdlaw (1964); and Greenwood, p. 251.

®97|n Re Krupp154International Law Reportat 622-623. The laws of usufruct permit the oceupd continue
the reasonable exploitation of already operatihgvells, but do not permit the development and eitation of
new oil fields: see U.S. Dept of Stdfkemorandum of law on Israel's right to develop méviields in Sinai and
the Gulf of Suez of 1 October 197& ILM 733 (1977) 734; and Scobbie, ‘Natural Reses’, 239-240.

608 BenvenistiOccupation p. 144.

60° Geoffrey Aronsonlsrael, Palestinians and the Intifadegan Paul International and Institute for Parest
Studies, 1990), pp.14-19, 24-28; also Sarah Rbg,Gaza Strip: The Political Economy of De-Develept
(Washington, DC: Institute for Palestine Studi€295), 147-150.

1% Roy, Ibid., p. 147
611 Btselem, Land Grab, p. 73-76.
612 Btselem, Land Grab, p. 77-84.

®13 The Knesset adopted_aw for extending the validity of emergency regoke (Judea and Samaria and the
Gaza Strip — Jurisdiction in crimes and legal akf)02 on 26 June 2002 and subsequently extendati|iB0
June 2012. This law was published in the IsraglivlBook’ No. 1853 Page No. 458 on 27 June 2G02;
20022'owni ,(nPuown 77T M2 VI - 1Y 22M) NIMWM TNT°) D0 DY NIPN 2w 19PN NIIRAS.

614 Military Order 103 of 1967.

615 See David Kretzmeflhe Occupation of Justice: The Supreme Court aklsand the Occupied Territories
(New York: SUNY, 2002), pp. 58-59.



CHAPTER IlI PROHIBITION OF COLONIALISM | 133

In inquiring whether the legislative measures ofCmtupying Power are at one with the
provisions of Article 43, considerable importantiaehes to the question of the motives of
the legislator. Has he legislated in order to adeams own interests or out of a desire to care
for the well-being of the civil population, ‘la vigublique’ of which Article 43 speaks? All
agree that any legislative measure not concerngdtié welfare of the inhabitants is invalid
and goes beyond the authority of the Occupént.

The distinction Sussman drew between interestiseobtcupant and of the local population reflects
the fundamental principle of the law of occupatittvat the occupant is only in temporary
administrative control of the territory and is itstsovereign. The territories involved—the occdpie
territory and the occupant’s home territory—arbedreated as separate entities. While this onus of
separation is implicit in prohibitions against axing occupied territory, it is also expressed ilesu
governing regulation of the economy of occupiedittaty

In judgments hinging on its doctrine of prolongedwpation, Israel's High Court has upheld
measures that systematically efface the principtbeseparateness of the occupied Palestinian
territories. By including settlers within the cabeg of inhabitants whose welfare the occupant must
promote, the High Court endorsed an obliteratiothefdistinction between lawful and unlawful
inhabitants. IrElectricity Company No,Xhe Court simply asserted that ‘the residentsigfat Arba
must be regarded as having been added to thegdopalation and they are also entitled to a regular
supply of electricity®’ Similarly, in Economic Corporation for Jerusalente Court held that in
assessing changes during a prolonged occupatighdgurpose of applying Article 43, a relevant
‘new reality’ was the existence of settlemetitdn doing so, the Court thus conferred apparent
legitimacy upon a situation unlawful in itself.

The Court has also undermined the temporary nafuvecupation by upholding changes made
within the OPT which will subsist after the endoaftupation, such as the construction of road
systems linking the West Bank, and settlementsdtvopolitan Isra€i® and the integration of

®18Christian Society for the Holy PlacesMinister of Defence and others2 International Law Report§12,
opinion of Deputy President Sussman at 515: see'Al€ooperative Society Lawfully Registered in theedu
and Samaria Regiom Commander of the IDF Forces in the Judea and SanReigion et al(1984) 14lsrael
Yearbook on Human Righ®81, opinion of Justice Barak at 304, anda@amait AscanKretzmer,Occupation

of justice p. 69: ‘The military commander may not consider hational, economic or social interests of hia ow
country, unless they have implications for his siéginterest or the interests of the local popiokat

617 Electricity Corporation for Jerusalem District Lid Minister of Defence et ahs discussed in Kretzmer,
Occupation of justicep. 65: this aspect of the judgment is not notethé summary contained inrael
Yearbook on Human Righ{1975) 381. Settlers are not protected persarthéopurposes of the Fourth Geneva
Convention because they are nationals of the Oaeg@ower: see Article 4.

18 Economic Corporation for Jerusalem ledCommander of the IDF Forces in the Judea and SanReigion
et al 30lIsrael Yearbook on Human Rigi{2000) 322 at 324. This is an even more markeifedn
proceedings which pit the interests of the indigenpopulation against those of settlers, such sesdavolving
the confiscation of privately owned land in ordeehsure the security of Jewish worshippers withé\West
Bank: see, for examplélassv IDF Commander in the West Baftke Machpela Cave case), HCJ 10356/02 (4
March 2004) (2004)srael Law Report&3 (this case was joined with HCJ 10497/02, Helddomnicipality v

IDF Commander in Judaea and Samatria); Bethlehemdipatity v the State of IsragRachel’s Tomb case)
HCJ 1890/03 (3 February 2005), available at:
http://elyon1.court.gov.il/files_eng/03/900/018/23018900.n24.p¢lklso those dealing with the route of the
barrier wall in the West Bank: for exampRgit Sourik Village Council. Government of Israel and
Commander of the IDF Forces in the West Bé#tkJ 2056/04, 30 June 2004, 43 ILM 1099 (2004) and
Mara’abe and others. The Prime Minister of Israel and othgitdCJ 7857/04, 15 September 2005, 45 ILM
202 (2006). These judgments are also availablengligh on the website of the Israeli Supreme Couirt,
http://elyon1.court.gov.il/eng/home/index.html

619 See A Cooperative Society Lawfully Registered in theeduand Samarieegion v.Commander of the IDF
Forces in the Judea and Samaria Region et1#84) 14lsrael Yearbook on Human Rigl881 and as
Ja’amait AscanKretzmer,Occupation of justicepp. 69-70; and compar@abib et alv. (a) Minister of Defence
and (b) Military Governor of Tulkaren1983) 13Israel Yearbook on Human Rigt864.
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Palestinian electricity infrastructure to that sfdel®*® Water supplies have also been made dependent
upon Mekorot, Israel's national water company. Altgh in theElon Morehcase, Justice Landau

ruled that an occupant could not create factsh{grdase a settlement) for its military purposes th

were intended from the outset to last beyond thmitation of military rul€** this test was soon
reformulated by Justice Cahanktectricity Company No.® provide:

generally, in the absence of special circumstartbesCommander of the region should not
introduce in an occupied area modifications wheken if they do not alter the existing law,
would have a far-reaching and prolonged impact,dai beyond the period when the

military administration will be terminated one waryanother, save for actions undertaken for
the benefit of the inhabitants of the af&a.

While in that case Justice Cahan held that theseimgufficient reason to divest the Jerusalem
District Electricity Company of its concession tgply electricity within the West Bank in favour of
the Israel Electricity Corporation, this had ocearin relation to the supply of electricity to Hebr
by virtue of theElectricity Company No.gtase.

In Cooperative Societylustice Barak affirmed Sussman’s views regartliegchanging needs of the
population of occupied territory expressedinristian Society for the Holy Placdsut found that the
occupant’s authority extended ‘to taking all measurecessary to ensure growth, change and
development®® The Court considered objections to a plan to bhigghways connecting towns in the
West Bank with Jerusalem. During the proceedinggéspondents had conceded that the roads
would benefit residents of Israel and ease tragelben Israel and the West Bank, but also argued
that many West Bank residents travelled to worlsiael®** Affirming the Court’s rulings in the
Electricity Companyases on the legitimacy of the creation of permaadeanges in occupied
territory, Barak formulated the governing rule as:

Long-term fundamental investments in an occupied &ringing about permanent changes
that may last beyond the period of the military adstration are permitted if required for the
benefit of the local population—provided there @lmnng in these investments that might
introduce an essential modification in the basitiiations of the are?®

Further, in order to carry out ‘fundamental inveshts and long-range projects for the benefit of the
local population [...] the military administratids entitled to cooperate with the Occupying Sté&fe’.
Kretzmer commented on this approach thus:

The notion of ‘public benefit’ is intimately conrted to political objectives and interests. The
model applied by Justice Barak is reminiscent oblanial model of governors who know
what is best for the natives. Development is assimeaeficial and large highways must be
for the public good, as must improved connecticgtsvben the Occupied Territories and
Israel itself. There is, however, nothing inhergigibod about development the adverse
consequences of which may override benefits.duite true that people may opt for
development despite its adverse consequenceshduidsa temporary regime make this

6205ee Electricity Corporation for Jerusalem District, Lid Minister of Defence et a{1975) 5lsrael
Yearbook on Human Righ®81; and compargérusalem District Electricity Co Ltd Minister of Energy and
Infrastructure and Commander of the Judea and Sanfegion (1981) 11lsrael Yearbook on Human Rights
354. See alsdaber al Bassiouni Ahmed etvalThe Prime Minister and Minister of Defen@¢C 9132/07, 30
January 2008), unofficial English translation aahblé at: www.adalah.org/eng/gaza%20report.html

821 Dweikatv. Government of Isragl(1979) 9lsrael Yearbook on Human Rigt845 at 350.
622« Jerusalem District Electricity Co Ltd, 867.

623°A Cooperative Societgf 308-309.

624K retzmer,Occupation of justicep. 68.

25 A Cooperative Societgf 310.

®%%|pid., at 313.
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irrevocable decision? Moreover, is improving coriimes between the West Bank and Israel
necessarily for the good of the West Bank residamtghe not unreasonable assumption that
many of these residents would prefer to break thoseections™’

b. Example of economic integration: value added tax

The integration of the OPT’s economy into thatsshEl is perhaps best revealed in the measures that
gave rise to the proceedingsBassil Abu Aita et al v The Regional Commandeudea and

Samaria and Staff Officer in charge of mattersusitoms and exci$é’ The immediate cause was the
introduction of value-added tax (VAT) into the opeed Palestinian territories. Notably, Feilchenfeld
rejects the claim that an occupant may create @mmssunion between its territory and occupied
territory because ‘this almost invariably woulddreintrinsic measure of complete annexation which
a mere occupant has no right to efféétln essence, the economy of occupied territory rnastept
separate from that of the occupant as ‘the econeubstance of the belligerently occupied territory
must not be taken over by the occupant or puta#nvice of his war effort’:

The economy of the belligerently occupied territizryo be kept intact, except for carefully
defined permissions given to the occupying autherpermissions which all refer to the
army of occupation. Just as the inhabitants obttweipied territory must not be forced to help
the enemy in waging the war against their own aguait their country’s allies, so must the
economic assets of the occupied territory not leel irs such a mannét

The post-World War 1l tribunals may have been ieflaed to some degree in their strictures against
economic convergence by tAastro-German customs uniadlvisory opinior?>* In this opinion, the
Permanent Court of International Justice ruled #hadtria’s independence would be compromised if
it lost its ‘sole right of decision in all matteesonomic, political, financial or othet*? Axiomatically,

if an occupant were to merge the economy of occljgeitory with its own, then the latter would
lose its independence. It would no longer be sogereut effectively be annexed, contrary to the
fundamental purpose of the law of occupation.

In his opinion inAbu Aitg Justice Shamgar started from the propositionttteatemoval or continued
maintenance of customs barriers between an occapanttory and the territories it occupies was a
matter to be decided by the military governmerthefoccupied territories. Its decision could not be
contested provided its action caused no signifidambage to the economy of the occupied
territories®*® It had been decided at the start of the occupdlian‘'the two economies would not be
separated’ because the economy of the occupietbtes was ‘umbilically tied to the economy of
Israel’ ** This integration was effected by the removal f thstoms barriers between the occupied

627K retzmer,Occupation of justicep. 70, note omitted.

28Bassil Abu Aita et al. The Regional Commander of Judea and Samaria aftiGficer in charge of
matters of customs and excistC 69/81 (5 April 1983), 37(2) Piskei Din 197ifpnal Hebrew text), 7 Selected
Judgments of the Supreme Court of Israel 1 (1993BTglish translation) available at:
http://elyon1.court.gov.il/files_eng/81/690/000/281000690.z01.pd{English translation Extracts from
Shamgar’s opinion ik\bu Aitaare provided at (1983) 18rael Yearbook on Human Rigt848.

62°Ernst FeilchenfeldThe International Economic Law of Belligerent Ocatign (Washington: Columbia
University Press, 1942) p. 83.

%3%n re Krupp (US Military Tribunal at Nuremberg, 30 June 1948jInternational Law Report620 at 622-
623: compardn re Krauch and others (IG Farben trialjuS Military Tribunal at Nuremberg, 29 July 1948)
15 International Law Report668 at 674.

831 Customs regime between Germany and Austria (Prbtdddarch 19th, 1931xdvisory opinion, PCIJ,
Ser.A/B, No.41 (1931).

832 Austro-German customs uniadvisory opinion, PCIJ, Ser.A/B, No. 41 (1931) 45.
833 Abu Aitg 223/23/31, para. 7.
834 Abu Aitg 321/104/143, para. 520.
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territories and Israel and the introduction of anif rates of indirect taxés

Invoking the prolonged occupation argument, tiainging circumstances in occupied
territory justify the introduction of new measui®sthe occupant in order that it may fulfil its
obligation under Article 43 of the Hague Regulasioa ensure civil life, Shamgar asserted that
freezing the tax regime as it existed at the sifattte occupation could, through time, be detriraént
to the economy of occupied territory by preventisglevelopment and adjustment to changes in the
world and regional economy, as well as to chang#isdé economy of the occuparitHe ruled that
the proposed legislative change did adequatelynbalthe welfare of the population of the occupied
territories and Israel's security:

military government has a clear and direct inteirestvoiding any disruptions in the regional
economy andhter alia it will do all it possibly can to prevent as fa possible reduction in
trade or increase in unemployment. To cut off axgstnarkets, especially those created
during the period of military government, has adireffect on incomes and therefore upon
the standard of living; unemployment is a fermeqtamd unsettling factor from the
standpoint of security and both these phenomenaraoag those the military government
tries to avoid in so far as possible; at leastl#gany government that aspires to the good of
the public in the territory, and the good of thewséy interests of the occupier in so far as
possible and practicabf¥’

In addition, Shamgar employed the parallel appgbeaargument, that because VAT had been
introduced in Israel as well as in the occupiedtteies, this was a reasonable use of the powers
granted to Israel by Article 43 of the Hague Retiaies

As Kretzmer has observed, there is generally amgtconnection between steps taken by the military
authorities in the occupied territories and thetjpal agenda of the Israeli governméfitisrael’s
association agreement with the European Economen@mities had made its introduction of VAT
vital as a consequence of the removal of custommgebsbetween Israel and European Economic
Community (EEC) member States, and this has ‘haetidiepercussions in the territories’:

Economic integration—as a compelling motive foradiucing the tax—was obviously a
dominant factor in all decisions having implicasamm the economic relations between Israel
and the territorie&™°

Shamgar viewed the only alternative as being tarsdge the economies of the occupied territories and
Israel, but to this he claimed, would breach Issagities under Article 43 as it ‘would impede the
possibility of a return to orderly life and prevene effective observance of the duty regarding the
assurance of ‘la vie publique’. Having accepted éhealue added tax must be introduced in Israel,
‘the wheel could not have been turned back witladigcting the proper fulfilment of the duties
deriving from Article 43’. Shamgar concluded tha integration of the economies required thattstric
attention be paid to parallel fiscal and econongieaiopments: ‘The method of tackling economic
problems in Israel cannot, it seems, stop at tiem-1967 borders which today are open for passage
of people and trad&”!

Although Shamgar paid lip service to the autonommghe military authorities in economic matters,
this is difficult to reconcile with the fact thdte introduction of VAT was driven by Israel's own
economic policy. The military authorities simplefsed as proxies for the implementation of

35 Abu Aitg 222/22/29, para.7.

836 Abu Aitg 272-273/64-65/88, para.25e.

837 Abu Aitg 314/98/135, para.50e.

38 Abu Aitg 314-315/98-99/135-136, para,50e.
839K retzmer,Occupation of justicep. 64.

840Abu Aitg 317/101/138, para.51.

841 Abu Aitg 321/105/143-144, para.52(c).
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economic policies decided upon by the Israeli bpditic’.®* It seems impossible to justify this by
reference to the test that innovation within ocedgerritory should be determined by the interekts
its population and not those of the occupant halirhore so when the rationale for its necessity was
the earlier unlawful act of the integration of #glnomies. This was simply a case of compounding
illegality under the guise of benevolence.

When one also takes into account the creatiorabémand electricity dependence—whose
consequences gave rise to events leadidgher al Bassouini Ahmed et al v The Prime Minisiead
Minister of Defenc¥®*—and the weight given to the interests of settlemsonnected with the
administration of the occupied territories in detgring policy, it seems clear that the interestthef
Palestinian population of the OPT have been systeafig subordinated to Israel's domestic
concerns. This rejects the rationale of the lawaaupation, as it amounts to a de facto annexation,
denying Palestinian interests their proper weigtihe formulation of policy and certainly blocking
Palestinian participation in policy-making. Althduthis situation has developed and persisted under
the mantle of occupation, it is pointedly akin tdanialist behaviour as prohibited under internadio
law.

4. Violation of permanent sovereignty over naturasources

The right to self-determination entails substanamétlements including the right of a people to
permanent sovereignty over their natural resout¥éhat is, ‘the right of a State or a people to
dispose freely of its natural resources and weuilthin the limits of national jurisdictior®® It also
entails the right to prospect, explore, developl arket such natural resources; the right totsse i
natural resources to promote national developntieatright to conserve and manage natural
resources pursuant to national environmental sjdhe right to regulate foreign investment; dredl t
right to an equitable share in trans-boundary nessi*® This right to freely use and exploit their
natural resources for their own end constitutemherent right of a people and is a principle of
customary international laf’ The exploitation or plundering of marine, watergd ather natural
resources of colonial and non-self-governing teriess by foreign States or other economic interests

642 BenvenistiOccupation p. 143.
843 HC 9132/07, delivered 30 January 2008, availablenaw.adalah.org/eng/gaza%20report.html

844 See General Assembly resolution 1803 (XVI) (14édeber 1962)Declaration of Permanent Sovereignty
over Natural Resource§&eneral Assembly resolution 3201 (S.VI) (1 May4p Declaration on the
Establishment of a New International Economic Orded General Assembly resolution 3281 (XXIX) (12
December 1974 harter of Economic Rights and Duties of Stafimilarly, General Assembly resolution
3295 (XXIX) (13 December 1974), Part IV, operatparagraph 8, and General Assembly resolution 57232
February 2003):conomic and other activities which affect theliestés of the peoples of the Non-Self-
Governing Territoriesboth affirmed the right of permanent sovereigntgr natural resources of non-self-
governing territories, while the preamble of thdtelh Nations Council for Namibia’§ecree No. 1 for the
Protection of Natural Resources of Namikaaopted 27 September 174, noted that its aintevescure ‘for
the people of Namibia adequate protection of tlierabwealth and resources of the Territory whieh i
rightfully theirs’. Permanent sovereignty over matuesources is also expressly identified as ar@aof the
right of self-determination in Article 1(2) of tHeternational Covenant on Civil and Political Rigt{1976) and
Article 1 (2) of the International Covenant on Eanric, Social and Cultural Rights (1976). See alsD@w,
‘The East Timor Story: International Law on TrigZ001) 12European Journal of International La8b1 at
663-664; Alexander Orakhelashvili, ‘The Impact ef@mptory Norms’pp. 52-53; and N. Schrijver,
Sovereignty over natural resources: balancing righihd dutie§Cambridge: Cambridge UP, 1997), Chapter 5.

845 Schrijver,Sovereignty over Natural Resourc2so0.

%4 |bid., pp. 264-278.

%47 bid. The International Court of Justice recemiffjrmed the customary nature of this principlétie Case

concerning armed activities on the territory of tBengo (Democratic Republic of the CongdJganda) ICJ
Rep, 2005, 168 at 251-252, para 244.
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violates this substantive right As a corollary, blocking or frustrating the exédion and
development of a people’s natural resources alnlg@ violation of permanent sovereignty over
natural resources.

a. The Right to Water

Water is essential to human life and accordinghjestt to numerous concerns regarding human rights
and international humanitarian law, The human righwvater amounts to a collective right under
common Article 1(2) of the International Covenant@ivil and Political Rights and the International
Covenant On Economic, Social and Cultural Rightsene permanent sovereignty over natural
resources is affirmed as constituting an elemeth@fight to self-determination. Scholarly consens
is that an autonomous individual right to watersinet exist in customary international I&{.
Nonetheless, while there is an absence of expeésiences to water as a human right in general
human rights treati€S? it is an implicit right in the international bitif rights since its is
fundamentally essential to the enjoyment of expyessumerated rightS" and is increasingly a
matter of concern and attention for scholars, dsgdions, and States. As clarified in General
Comment No.15 (2002) of the Committee on Econof®dagial and Cultural Rights on the right to

water®?

Article 11, paragraph 1, of the Covenant spec#iesimber of rights emanating from, and
indispensable for, the realization of the rightitbadequate standard of living ‘including
adequate food, clothing and housing’. The use@fibrd ‘including’ indicates that this
catalogue of rights was not intended to be exhegistihe right to water clearly falls within
the category of guarantees essential for secunraglaquate standard of living, particularly
since it is one of the most fundamental conditimnssurvival. Moreover, the Committee has
previously recognized that water is a human rigintained in article 11, paragraph 1, (see

648 Affirmed General Assembly resolution 48/46 (10 Breber 1992) and General Assembly resolution 49/40
(9 December 1994).

649 See for example, A. Hardberger, ‘Life, libertydeathe pursuit of water: evaluating water as a hurigirt
and the duties and obligations it creates’ (2008pahwestern Journal of International Human RigB8i at
332-333, 337-338, 340 and 345; and J. Scanlon aas&@ and N. Nemeég/ater as a human right€ambridge:
IUCN Environmental Policy and Law Paper No.51, 200412.

5% contrast, Article 14(2)(h) of the 1979 Conventian the Elimination of All Forms of Discrimination
against Women requires States parties to takgptbariate measures to eliminate discriminationresja
women in rural areas and to ensure them the rigatiequate living conditions, particularly in reatto
housing, sanitation, electricity and water suppnsport and communications. Article 24(2)(c)raf 1989
Convention on the Rights of the Child includestsrenumeration of the elements of the child's tighhealth,
the duty of States parties ‘to combat disease adutrition, including within the framework of pramy health
care, through, inter alia, the application of rgadvailable technology and through the provisibadequate
nutritious foods and clean drinking-water, takingpiconsideration the dangers and risks of enviertai
pollution’.

851 See UN Economic and Social Council, Commissiotdoman RightsEconomic, social and cultural rights:
relationship between the enjoyment of economidakand cultural rights and the promotion of thealization
of the right to drinking water supply and sanitatid-inal report of the Special Rapporteur, El HaGjiissé
E/CN.4/Sub.2/2004/20 (14 July 2004), 8-10, para2£2and 29; Amy Hardberger, Life, ‘Liberty, and the
Pursuit of Water: Evaluating Water as a Human Raigtd the Duties and Obligations it Createbdlatthwestern
Journal of International Human Righ831 at 337-338 and 345; S. C. McCaffrey,HAman right to water:
domestic and international implications’ (1992p8orgia International Environmental Law Reviévat 1 and
10-12; M.A. Salman and Siobhan Mclnerney-Lankfdride human right to water : legal and policy dimens
(Washington, Word Bank, 2004), pp. 56-60 ; and Jdbanlon et alWater as a Human Rightpp. 4-5 and 18-
20.

52General Comment No.15he right to water (Articles 11 and 12 of the Im@iional Covenant on Economic,
Social and Cultural RightsE/C.12/2002/11 (20 January 2003). For an accolfite Committee’s role and
competence to issue General Comments, see Salrdavfichnerney-Lankford, pp. 33-53.
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General Comment No. 6 (1995)). The right to wadealso inextricably related to the right to
the highest attainable standard of health (artp&fa. 1) and the rights to adequate housing
and adequate food (art. 11, para. 1). The rightilsh&lso be seen in conjunction with other
rights enshrined in the International Bill of HumRights, foremost amongst them the right to
life and human dignity>*

The Committee observed that although the Coverramgtes the progressive realisation of rights as
is dependent on available resources, it also ingpesaous obligations which have an immediate
effect. In the case of the right to water, one atrkgation immediately incumbent upon States & th
this right must be exercised without discriminatarany kind®>* While the broad duty on States
parties to realise the right to water is essentiatie of due diligence, the General Comment statds
its core obligations are non-derogable and nofjoation may be made for non-compliarfce.

In delineating the contours of the right, Generaifhent 15 identifies three types of obligation
incumbent upon States parties, namely, the obtigatio respect, protect and fuffif. Thus:

The obligation taespectrequires that States parties refrain from intenigdirectly or
indirectly with the enjoyment of the right to wat@&he obligation includes, inter alia,
refraining from engaging in any practice or acyithat denies or limits equal access to
adequate water; arbitrarily interfering with custosnor traditional arrangements for water
allocation; unlawfully diminishing or polluting wat, for example through waste from State-
owned facilities or through use and testing of veesp and limiting access to, or destroying,
water services and infrastructure as a punitivesoneg for example, during armed conflicts
in violation of international humanitarian I&w.

A State’s obligation to protect requires it to pei/third parties from interfering ‘in any way’ Wit

the enjoyment of the right to water, and includesduty to adopt legislative and other measures to
restrain third parties ‘from denying equal accesadequate water; and polluting and inequitably
extracting from water resources, including natueaburces, wells and other water distribution
systems®® Further, States parties ‘should refrain at alkesirfrom imposing embargoes or other
measures that prevent the supply of water or oflg@md services essential to secure the right to
water, and, ‘Water should never be used as anuimsint of political and economic preSSLﬁsé’.

The prohibition of discrimination regarding watdéioeation is also consistent with the broader
doctrine of reasonable and equitable use of shaag¢er resources derived from customary
international water law and codified in the 1968gti Rules on the Uses of Waters of International
Rivers and the 1997 UN Convention on the Law of Nawvigational Uses of International
Watercourses. I€ase concerning the Gabcikovo-Nagymoros projbet ICJ assumed that the
doctrine of reasonable and equitable share forraetp customary international a3 These
instruments deal with surface and not groundwatguifer) resources and Israel is not a party to the
1997 Convention. Nevertheless, in adopting thet difathe 1997 Convention which it presented to the

%53 |bid., para. 3: notes omitted.

4 1bid., p. 8, para. 17, and in greater detail @13, para. 37.
®%|bid., p. 13, para. 40.

€|bid., pp. 9-11, paras. 20-29.

®7|bid., p. 9, para. 21, emphasis in original.
8|bid., para. 23.

9 bid., pp. 11-12, para. 32.

850 Case concerning the Gabcikovo-Nagymoros projech(duy/Slovakia)ICJ Rep, 1997, 7 at 56, para 85.
Although this judgment was delivered before the7.8® Watercourses Convention entered into forae, th
Court cited it with approval in its finding that Hgary had been deprived ‘of its right to an equitamnd
reasonable share of the natural resources of thaliga
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General Assembly, the International Law Commissionultaneously adoptedResolution on
confined transboundary groundwat@perative paragraph 2 of which provided:

Commendstates to be guided by the principles containgterdraft articles on the law of
the non-navigational uses of international waterses, where appropriate, in regulating
transboundary groundwat®r.

In August 2008, the Commission adopted draft Aesabn the law of transboundary aquifers. Article
4, in part, provides that:

Aquifer States shall utilize a transboundary agufeaquifer system according to the
principle of equitable and reasonable utilizafitn.

In its comments on an earlier draft of these Aesclisrael stated that this principle had ‘gaire t
recognition of State$?® Accordingly, whether surface or groundwater, inétional watercourses
such as those shared by Israel and the Palestimasisbe divided fairly and reasonably between the
two parties®

Thus, as the Occupying Power, Israel has legagjatitins relating to water in the OPT under the
principles of public international law. Internatadrhumanitarian law does not significantly address
the question of how water resources should be dhzetveen the conflict partié%,but under the
Hague Regulations the permissible use of an ocdupreitory’s natural resources by the Occupying
Power are limited to the needs of the occupyingyaemd may not exceed past usage levels. It is
therefore unlawful for Israel to use water resosiioeghe OPT to supply the Israeli settler popofati
(unlawfully present in occupied territory) or thgian population of Israel. Even if it does sheh it
remains obliged to abide by principles of non-dis@ration and equity under human rights and
international water law in order to avoid compoungdan already existing illegality.

b. Water Rights and Allocations in the OPT

Mandate Palestine is a relatively arid region wheater sources are scarce and increasingly dostly
develop. Hence it is a matter of elevated conaethis study that Israel appears to have violated t
principle of permanent sovereignty over naturabueses in relation to water resources in the OPT.

The territory of Mandate Palestine has three maumces of natural fresh water. The Mountain
Aquifer extends under both sides of the Green Limguding most of the West Bank and much of

81 Available athttp:/untreaty.un.org/ilc/texts/instruments/enigliaft%20articles/8 3 1994 resolution.pdf

%92 Available athttp:/daccessdds.un.org/doc/UNDOC/LTD/G08/615/8HR50861584.pdf?OpenElement
For commentary on these draft Articles, see Intesnal Law Commissionfifth report on shared natural
resources: transboundary aquifetdN Doc.A/CN.4/591 (21 February 2008), availalite a
http://daccessdds.un.org/doc/UNDOC/GEN/N08/249/DEM0824911.pdf?OpenElement

663 See International Law Commissiddhared natural resources: comments and observakligrdovernments
on the draft articles on the law of transboundaguiers UN Doc.A/CN.4/595 (26 March 2008) 24, para.103,
available athttp://daccessdds.un.org/doc/UNDOC/GEN/N08/284/BEiR0828480.pdf?OpenElement

84 An assessment as to the constitution of ‘fairlgt e@asonably’ is to be based on a number of aitstich as
the social and economic needs of the watercouegesStoncerned, the population dependent on the
watercourse in each watercourse State and thas@iethe use or uses of the watercourses in obereairse
State on other watercourse States. For a full eratioe of these criteria, see Article 6, UN Convemton the
Law of Non-Navigational Uses of International Watarrses.

%5 Birgit Schlutter, ‘Water Rights in the West Bamdan Gaza’ (2005) 18eiden Journal of International Law
3 at 621-644, 622.
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central Israef® It is divided into Northern, Eastern and Westayniters radiating from the ‘spine’ of
the West Bank highlands. The Jordan River Basinssrface-water system shared with Jordan, Syria
and Lebanon. The Golan Heights comprises a majterwgaed that feeds this system and is the
principal source feeding Lake Tiberius, the sirglgest source for Israel’'s National Water Carrier.
Along the coastal plain, the Coastal Aquifer isr@ber source and the only natural source for the
Gaza Strig®’

Upon the start of the occupation, Israel issue@rsdwmilitary orders that integrated the water syst
of the OPT into the Israeli system denying Palésticontrol over this resource. First, Military @rd
No. 92 (15 August 1967) vested all authority ovettew in the OPT in the Israeli military authorities
and prohibited any individual from establishing,romg or administering a water institution (wellg, o
processing plants) without a new permit, which dcuwe denied without explanati6if.Second, Israel
declared the lower Jordan River a closed militamyez denying Palestinians direct access to it,evhil
existing Palestinian pumps and irrigation ditctesping the Jordan were destroy&Third, Israel
established new regulations for other district$ tmmsistently curbed Palestinian access to waidy a
in some cases, vested the military commander Wwélpbwer to appoint local water authority
members or change the composition of the localmaithority®” Israel has also reduced water
supply to the Coastal aquifer by diverting wateraffi from reaching its natural destination, redggcin
access by Palestinians in G4Za.

In 1982, Israel placed the water supply systenmefM/est Bank and Gaza under the control of the
Israel’'s national water company, Mekorot, therallyfintegrating Palestinian water into the Israeli
system and situating it under Israeli conff6Mekorot still supplies an estimated 54 percerdlbf

8¢ The Mountain Aquifer is itself divided into threab-aquifers, each of which contains a recharge f@m
which water flows, and a storage area, in whictewat collected. The Western Aquifer is by far thest
significant in terms of the amount of water suphli€he majority of its recharge area is situatetheWest
Bank, while the majority of its storage area isated inside Israel. The water of Northern Aquifed the
Eastern Aquifer is located almost entirely in thestBank. The division of the water of the Mountaguifer
system between Israel, the settlements and Padestiwill be examined below.

657 See, for example, OxfarAssessment Report Gaza, September pI®ctober 2006): available at:
http://www.reliefweb.int/rw/RWFiles2006.nsf/FilesBWDocUnidFilename/AMMFE-6VCH9B-oxfam-opt-
30sep.pdf/$File/oxfam-opt-30sep.pdf

68 Military Order No. 92, Order Concerning Jurisdictiover Water Regulations, 15 August 1967, andtadifi
Order No. 158, Order Concerning Amendment to Sugiervover Water Law of 19 November 1967, as cited
in Center for Housing Rights and Evictions (COHREY Badil, Resource Center for Palestinian Resiand
Refugee RightsRuling Palestine: A History of the Legally Sancédrlewish-Israeli Seizure of Land and
Housing in PalestinglMay 2005), p. 91, available at:

http://www.cohre.org/store/attachments/ COHRE%20Ri#s20Palestine%20Report.pdf

%% Report of the Secretary-General prepared in purseasf General Assembly decision 39/4420/381,
E/1985/105, 17 June 1985.

670 See Military Order 484 Concerning Water Works Auity (Bethlehem, Beit Jala and Beit Sahour) of 15
September 1972, establishing a water authoritysaedifying its functions and jurisdiction; this erdvas
subsequently amended and then superseded by Militaler 1376, Order Concerning the Water and Sewage
Authority (Bethlehem, Beit Jala and Beit Sahour24fJuly 1991 which also made projects and funstifn

this authority subject to the Israeli authorityalnarge and granted him authority to assume coifitnel felt it

was not meeting its responsibilities, as citednd @OHRE and BadiRuling Palestine, A History of the
Legally Sanctioned Jewish-Israeli Seizure of Land Housing in PalestinéBadil and COHRE, 2005), 91.

671 COHRE, Hostage to Politics: the Impact of Sanetiand the Blockade on the human right to water and
sanitation in Gaza, (23 January 2008), p. 5, abigilat
http://www.cohre.org/store/attachments/ COHRE %20R8620-%20Hostage%20t0%20Palitics.pdf

672 COHRE and BadilRuling Palestine 91.
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water to Palestinians in the West B&fiklthough it reduces Palestinian supply by 15—26que

during the summer in order to meet consumption sigetsrael and the settlemeff§The Palestine
Water Authority must purchase water from Mekorabjah is delivered through 25 connection points;
this control enables Israel to cut water supphbeBdlestinians as was threatened in 2006 in the
Bethlehem are&”

These policies reveal a pattern of discriminatiowhich Palestinians are systematically
disadvantaged. In the West Bank, some 215,000 tiades now live in over 200 communities that
are not connected to a running water netwtRs a result, they are forced to rely on harvesting
rainwater and water purchased from expensive, {@liv@wned water tankers. TBertini Report
notes that such water tankers ‘are subject to siktemestrictions on movement imposed by
checkpoints and roadblocks throughout the West BaEndome cases, water tankers are not permitted
access to villages for several da¥/$ By contrast, all 149 Jewish-Israeli settlementatdshed in the
OPT with the approval and support of the Israeliggoment are connected to a running water
network. Israel’s superior pumping capacity alsal@es it to exercise control of water resources
emanating from across the Western Aquifer Basisclwtuns under both Israel and the West Bank.
This helps to maintain the ‘skewed’ water distribntwith an average of 363 mcm (million cubic
metres) for Israel and 22 mcm for Palestini¥fs.

c. Impact of the Oslo Accords on Water Allocatianlaontrol

Under the 1995 Israeli-PLO interim agreement, parésponsibility for water allocation passed te th
Palestinian Water Authority/’ Although the Oslo Accords included measures tratlgvsupposedly
make access to water more equitable, in effect ¢tbegolidated Israeli control over water in the QPT
through several measures.

First, Oslo Il ensured that Israel would continoeegulate the water suppRy.Shares would remain
unchanged: the Israeli population would continuedonsume 87 percent of the two underground

673 UN General AssemblyReport of the Special Committee to InvestigateslsRractices Affecting the Human
Rights of the Palestinian People and Other ArabthefOccupied TerritoriedJN Doc. A/61/500/Add.1, 8 June
2007, §29.

674 palestinian Hydrology Groupater for Life, Continued Israeli Assault on Paileistn Water, Sanitation and
Hygiene During the IntifadéPHG, Ramallah, 2006), p. 13. The remainder ipkeg by the statutory
Palestinian Water Authority, by water departmerft3alestinian municipalities and village councitgldy
independent public bodies such as the Jerusalerer\Watlertaking.

875 |bid.

676 See UN General AssembReport of the Special Committee to InvestigateelsRractices Affecting the
Human Rights of the Palestinian People and OthabArof the Occupied TerritoriegN Doc.
A/61/500/Add.1, 8 June 2007, 8.30.

677 Catherine Bertini, ‘Personal Humanitarian Envoytef UN Secretary-GenerdPT Mission ReportAugust
2002, §45.

878 |bid.

67° SeeThe Israeli-Palestinian Interim Agreement on thesBank and the Gaza Stri@slo I1), 1995, Annex

11, Protocol Concerning Civil Affairs, Article 4@0ne of the primary ways through which the Israathorities
maintain control of Palestinian water resourcdsyisirtue of their effective veto in the Joint Wia@ommittee
established by Water Committee. See, for exampanéns Messerschmiblegemony and Counter-Hegemony
over Shared Aquifers: The Palestinian Experiemeesented at the Third International Workshopigdro-
Hegemony, London School of Economics, May 2007.

%80 jJan Selby, ‘Dressing up Domination as Cooperafitve: Case of Israeli-Palestinian Water Relatior20@3)
29 Review of International Studi@®1,131. See also Birgit Schlutter, ‘Water Rightthe West Bank and in
Gaza' at 621-644.
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water aquifers of the West Bank while Palestiniansid continue to consume 13 perc&t.
Palestinians remained purchasers of water andaueft discriminatory pricing which favoured
Israeli settlers, who benefit from highly subsidizates’

The following table shows the division of waterrfréhe three sub-aquifers comprising the Mountain
Aquifer as provided for in the Interim Agreementlan effect as of 2008

Israel (incl. settlements Palestinian Authority
Division/Aquifer m? Proportior m? Proportior
Wes 35( 94% 22 6%
North 10¢ 70% 45 30%
Eas 40 37% 67 63%
Total 49t 79% 134 21%

Second, the Interim Agreement established a JoeteY\Committee (JWC), composed of equal
numbers of Israeli and Palestinians, whose dedisiare to be made by consen€liSupposedly a
positive reform for Palestinians, the consensusipian enables either side to veto any proposal
including alterations to thetatus quo ant®” In this role, Israel has agreed only to those psed
Palestinian water projects that draw from the sia#itern Aquifer, while vetoing projects which
would draw from the major Western Aquifer and apprg Palestinian development projects from
the Eastern Aquifer only if the Palestinians ageeksraeli demands to construct new and enlarged
water supplies systems for its settleméfft€oncomitantly, Israel conducts water projects Haave
the settlements even when the Palestinian sidegisi® its right of veto through the JWC, votes
against such proposdf§.As a result, water allocations continue disprdpaetely to favour Jewish
settlers and to serve the growth and consolidaticettlements while stunting Palestinian
agriculture.

Third, although the Palestinian Water Authority kecshnical authority over West Bank wells,
regulatory authority and ultimate control over sy@nd allocations reside with Israel. Decisions
about allocation to Israeli settlers or Palestinidlages are still made by the Israeli Civil
Administration®® Military orders (enacted prior to Oslo) allow tiseaeli military authorities to veto
even those water projects approved by the JWCs#an permits for digging wells for agriculture
use are routinely deniéf, although permits are sometimes given for expaneiigting wells for

%81 Figures derived form Israel and the PLO Interintegnent, Annex Ill, Appendix 1, Schedule 10.
%2 Jan Selby, ‘Domination as cooperation’, p. 132.

%83 See B'TselemThirsty for a Solution: Resolving the Water Crisishe West Bank in the Occupied
Territories and its Resolution in the Final-StatugreementJerusalem, B'Tselem, 2000), p. 30, based on The
Israeli-Palestinian Interim Agreement on the WemtiBand the Gaza Strip (Oslo 1), 1995, Annex3$ithedule
10, Data Concerning Aquifers

84 |srael and the PLO, Interim Agreement on the VBestk and Gaza Strip (Washingtion DC, 28 September
1995), Annex lll, Appendix 1, Article 40(13,14).

%83 |srael and the PLO Interim Agreement, Annex Ilhpendix 1, Schedule 8 (1.b) as cited in Selby5p. 1
686 Selby, ‘Domination as cooperation’, p. 135.
%7 bid., p. 137.

688 Mark Zeitoun,Power and Water in the Middle East,: the Hiddeniti of the Palestinian-Israeli Water
Conflict(1.B. Tauris, London 2008), pp. 51-52.

%89 |pid.; also BtseleniThirsty for A solutionp. 42: available at:
http://www.btselem.org/Download/200007_Thirsty far Solution_Eng.doc
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domestic us€” In some parts of the West Bank, such as the souttkebron Hills, permits are
denied even for building cisterfi&.

In the Gaza Strip, water demand still far outweitftesrecharge rate of the Gaza Aquifer. Over-
extraction by the Occupying Power has caused aioketgon of water quality, including high levels

of salination from sea water intrusion. The paniaural replenishment of the Gaza Aquifer by the
Wadi Gaza (flowing from the Hebron Hills in the W&ank) has been halted by Israel’s construction
of an earthen verge in between, diverting the a&twn-off and further entrenching separation &f th
Gaza Strip from the West Bank. By January 200&§et0ent of the houses in the Gaza Strip had no
running watef??

Israel's general blockage of supplies is also preag Palestinians from accessing and managing
what water they have. In 2008, the Coastal Munidigater Authority, the authority responsible for
the water wells and infrastructure, was struggtmgiaintain wells and sewage pumping stations due
to lack of supplies and fuel necessary to operatirgysteni’® Water infrastructure projects, funded
by the international community, have been put dd far lack of spare parts, valves and waste-water

pumps®®*

Far from meeting Palestinian needs, Israel's watkcy in the OPT is causing ‘de-development’ in
the OPT. A United Nations study found that dailyeBanian consumption per capita in the West
Bank and Gaza Strip in the late 1980s was 13% lirel 172 litres respectively.In 2006, the total

per capita daily water consumption for domestibanrand industrial use by Palestinians in the West
Bank and Gaza Strip was 60.5 lift@sand 88 litre®”’ respectively.

By comparison, per capita consumption by Isradlless in the West Bank is 274 litres; in the Gaza
Strip, prior to their removal, it was 584 litr€& Discrimination in water consumption is not limitex
domestic, urban and industrial use. While up tpértent of the OPT’s GDP is derived from
agriculture, 90 percent of Palestinian farms aredd to rely on rain-fed methods due to their latck
access to water. In the 1990s, areas irrigatedragli settlers were, per capita, thirteen timegela
than the areas Palestinians were able to irrigeties West BanR® Israeli settlements in the Jordan
Valley are particularly dependent on intensiveggtion for agriculture. When they had a settler
population of approximately 5,000, these settlesargre found to ‘consume an equivalent of 75
percent of the water that the entire West Bankd®ialan population of approximately two million
consumes for domestic and urban ug®dn the Gaza Strip, prior to Israel’s ‘disengagethen

89 COHRE,Hostage to Politicsp. 91.

891 Amnesty Internationalnlawful Homesp. 76.
92 pid., p. 2.

893 COHRE,Hostage to Politicsp. 10.

%94 bid., p. 4; also OCHASpecial Focus, The closure of the Gaza Strip: BHomemic and Humanitarian
Consequencesavailable athttp://www.ochaopt.org/documents/Gaza Special Fdeasember 2007.pdf

895 See UN Committee on the Exercise of the Inalien&ghts of the Palestinian Peopléater Resources of
the Occupied Palestinian TerritoNew York: United Nations, 1992), Table 6: Estiegbf the total and per
capita annual water consumption in the occupiedd®ialan territory and Israel, mid-1980s.

89 B'Tselem, Thirsty for a Solution2006. Figure is exclusive of the East Jerusalera af the West Bank.

%97 pid., p. 54. The World Health Organisation’s newnended minimum quantity for basic consumption0i@ 1

litres (p. 57).
%9 bid., p. 56.

69° See Foundation for Middle East Peabiee Socio-Economic Impact of Settlements on Laateiand the
Palestinian Economy/ol. SR No. 5, July 1998.

"9 Note by the Secretary-Generatonomic and social repercussions of the Isragtupation on the living
conditions of the Palestinian people in the occdptalestinian territory, including Jerusalem, arictloe Arab
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unlawful exploitation, unequal extraction and disenatory distribution of water resources in favour
of settlers were similarly salient features. At @oint Palestinians in Gaza were paying up to twent
times more for water than Israeli settléfs.

d. Impact of the Wall on Palestinian access to wate

Israel's construction of the Wall in the West Baiggests Israel’'s intent to annex Palestinian water
sources permanently since 70 percent of the Wesiguifer recharge area is located in this ‘seam
zone’ between the Wall and the Green Lif& he impact on Palestinian access to water has been
immense:

The construction of the barrier has closed offabeess of Palestinians to 95 per cent of their
own water resources (630 million m3 of 670 milliwd annually) by destroying 403 wells and
1,327 cisterns. It has cut off access of ownetd3®wells providing 44.1 million mé of water
annually. The barrier has closed 46 springs (28anim3/year) and 906 dunums of
underground water (99 per cent of underground \Bask water). Consequently, over 7,000
Palestinian agriculture-dependent families havettoar livelihood in a region where water
resources are scarce and increasingly costly teldevThe latest barrier route will isolate
another 62 springs and 134 wells in the ‘seam z8he’

That the Wall indeed is designed to capture wasources is suggested by its route, which is very
similar to former Israeli water commissioner MermachCator’s ‘red line,” drawn at the request of the
government in 1977 to delineate the areas of thet Wank from which Israel could withdraw

without having to relinquish its control over kewter sources used to supply Israel and the
settlements$? The Wall will help annex to Israel major Isragitiements in the OPT that are
strategically located over key water resourcesHermpurposes of control. The major settlements of
Ariel and Emmanuel in the northern West Bank, famaple, sit directly over the Western Aquifer

population in the occupied Syrian Go|aWw61/67, E/2006/13 (3 May 2006), 12-13, para®s statistic is
drawn from a B'Tselem report which notes that thestiements had an approximate population of 5000,
compared to a Palestinian population of two milliesee B'Tseleml.and grab: Israel’s settlement policy in the
West BanKB'Tselem: Jerusalem: 2002), p.95. See also Nothdysecretary-Generdconomic and social
repercussions of the Israeli occupation on thentiMtonditions of the Palestinian people in the pied
Palestinian territory, including Jerusalem, andtoé Arab population in the occupied Syrian Golar62/75,
E/2007/13 (3 May 2007), p.12, para. 40-41; NotéheySecretary-Generd&teport of the Special Committee to
investigate Israeli practices affecting the humayits of the Palestinian people and other Arabthef

Occupied TerritoriesA/61/500/Add.1 (8 June 2007), 10, paras. 29-JFc©for the Coordination of
Humanitarian AffairsThe humanitarian impact on Palestinians of Israelittements and other infrastructure
in the West BaniJuly 2007) 114, available at:
http://www.ochaopt.org/documents/TheHumanitariardot@flsraelilnfrastructureTheWestBank_full.pdhe
World Bank,Two years after London: restarting Palestinian emmic recovery24 September 2007), pp. 22-
23, para. 64, available at:
http://siteresources.worldbank.org/INTWESTBANKGAR¥sources/AHLCMainReportfinalSept18&cover.pd
f; B'Tselem,Thirsty for a solution: the water crisis in the Qgied Territories and its resolution in the final-
status agreemerfferusalem: B'Tselem, 2000), especially Chaptess 3

0! COHRE,Hostage to politicspp. 5-6.

02 palestine MonitorEact Sheet: Wateravailable athttp:/palestinemonitor.org/spip/spip.php?article14

93 UN Economic and Social Coundiiconomic and social repercussions of the Israadupation on the living
conditions of the Palestinian people in the occdg®alestinian territory, including Jerusalem, arictloe Arab
population of in the occupied Syrian Gaold$N Doc. A/62/75-E/2007/13, 3 May 2007, §. 40.

04 See David Arsenault and Jamie Green, ‘The Effeictise Separation Barrier on the Viability of a @met
Palestinian State,’ in Israel/Palestine Centrdlfesearch and Informatio8econd Israeli-Palestine
International Conference on Water for Life in th&difle East(Atalya, Turkey, 10-14 October 2004), available
at: http://www.ipcri.org/watconf/papers/daniel.pdf
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and the Israeli government has indicated that teekements will be annexed permanently to Israel.
Permanent acquisition of the land and water ressun€these areas would constitute annexation and
thus a practice of colonialism.

The measures taken by Israel, in law and in practegarding division, distribution and accesdpili
to water in the OPT indicate a pattern of denyinghan rights and exploiting the occupied territory
for the benefit of the Occupying Power. Israel'savgolicies discriminate acutely in favour of Islia
settlers, and violate not just the Palestinian faimn’s right to water, but a plethora of otheghts
including the rights to health, to an adequatedsedhof living, and, most significantly for thiscéien
of the study, to permanent sovereignty over nan@sdurces.

5. Suppression of Palestinian Culture

‘Culture’ eludes simple definition and is not dasiodified, as its most valued elements may be
experienced by people as intangible. A collectixgeeience of cultural destruction and loss is
nonetheless, for colonised peoples, a hallmarketblonial experience. Most international law and
norms relating to culture are either vague—the &mation mentions ‘cultural rights’ but does not
specify what they are—or relate to very specifiagtices like language and material culture such as
art and religious siteS> As a comprehensive discussion of this complicéitgd is beyond the scope
of this study, this section will only touch on tkesoncerns where they appear to correlate to a
colonial project in the OPT. Under The Hague Retjpiia and customary international law, cultural
property is singled out for protection during naitiy occupation, such that its destruction, damage o
threat is outlawed save under conditions of mijitaecessity® Similarly, an Occupying Power is
expected ‘to respect and safeguard cultural prigsertithin the territory under occupation and
prevent any misappropriation, theft, or vandalisrealed against such propertié¥.’

Israel’'s military manuals include a ban on usintjuzal buildings of various kinds for military
operations and place strict limitations on the afsglaces of cultural significance where their dgma

or destruction are likely as a result. Nonethelesagli practice in the OPT displays a consistark

of regard for cultural property. In particular, thwtection and upkeep of religious buildings sash
mosques® churches and cemeteries have fallen under thelesmb of Israeli military orders
relating to land and its ownership. For example,tfaintenance and construction of buildings in East
Jerusalem and Area C of the West Bank requiredichparmit issued by an Israeli official acting as
the registrar of lands and where the complicatetagraque procedures are not complied with,
structures are often destroyed by the Israeli asnmgquisitioned for ‘military purpose§”

%5 The most explicit statement on culture as an iddiad right expressed in Article 15(1) of the Imtational
Covenant on Economic, Social and Cultural Righ&6@). Convention 169 Concerning Indigenous andalrib
Peoples in Independent Countries addresses culiging as collective rights by codifying a packageultural
rights associated with culturally distinct peogigsg in post-colonial and other independent State

%% The Hague Regulations, Articles 27 and 56. Mucthef1954 Convention on the Protection of Cultural
Property in the Event of Armed Conflict is now redgd as customary as discussed in J. M. Henclaedtt.
Doswald-BackCustomary International Humanitarian Law, vol 1:|Bs(Cambridge: Cambridge University
Press, 2005), pp. 127-135.

%" Howard M. Hensal, ‘The Protection of Cultural QttgeDuring Armed Conflicts’, in Howard M. Hensal
(ed.),The Law of Armed Conflict: Constraints on the Comgerary Use of Military ForcéAshgate, 2007), pp.
39-104, 83.

%8 perhaps the most prominent case over archaeadgsaiel’s recent excavations at the Haram al-
Sharif/Temple Mount in Jerusalem. Both Palestinems Israelis have accused the other of removidgpan
damaging precious relics. See P. Reynolds, ‘Inséem Archaeology is Politics’, BBC News (9 Febyuar
2007).

0% See for example, Military Order No. 25, Oré@ncerning Transactions in Property, and Relatews,d.8
June 1967.
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In an ironic use of provisions for respecting crdtitheritage, amendments to the Jordanian
Antiquities Law have enabled Israeli officials @tegorise large tracts of land in the OPT as
‘archaeological’ in nature and to prohibit landhersl from building on lands without a special
permit/*° No proof or documentary evidence is required tahsdecisions. As this land is often
turned over to Jewish settléfSthe declaration of heritage sites manifests asgieiss for their
historical preservation than for their transfedésvish authority. Moreover, such sites are valuet a
protected by Israel primarily for their Jewish atebrew history, rather than their Islamic, Christia

Palestinian, and Arabic history.

Israeli has also engaged in the renaming of towitiss and regions in the OPT in a project to
redesign and Hebraize the cognitive map of theoregf Discriminatory linguistic policies were first
applied extensively within the Green Line afteatdis establishment and were carried over into the
OPT after 19672

Shortly after the West Bank was occupied in 19@franting, publishing and distribution of any
material was brought under the purview of a desgphaerson under the Military Commander.
Military Order No. 50 requires a permit not onlyrglation to material produced within the OPT, but
any materials brought from outsif&Further, under Military Order No. 107, the miligdssued a list
of banned publications, including works on Arahiargmar, and histories of the Crusades and Arab
nationalism’* Education that provides knowledge and traininguiltural expression is also routinely
impeded by various administrative and military meas of the Occupying Pow€f.These practices
damage the Palestinian knowledge base for new ggwoes hoping to participate in Palestinian
political, economic and cultural life.

Palestinian cultural associations, often of a ¢able nature, have also been closed down through
vague references to ‘terrorism’ or ‘public safety’Such closures hasten the erosion of the cultural
life of the Palestinian people.

"% Raja ShehadefThe law of the land: settlements and land issueguisraeli military occupatiorf1993), p.
86.

"1 For an example of this, see Shehadéte law of the land. 87.

"2 Meron BenvenistiSacred Landscape: The Buried History of the Holgd_since 1948University of
California Press, 2000), Chapter 3.

13 On the situation inside Israel in particular, ¥e&SuleimanA War of Words: Language and Conflict in the
Middle East(Cambridge: Cambridge University Press, 2004),pB#eb.

"4 Military Order No. 500rder Concerning the Bringing and Distribution oéWspapers in the West Barik
June 1967.

15 Military Order No. 107Qrder Concerning the Use of School Bqd August 1967.

1% At one point Israel controlled the admission amilite of all primary, secondary and tertiary puaiid
instructors, under Military Order No. 85@rder Concerning the Law of Education no.16 for Ytear 1964
(Amendment) (Judea and Samaria) (854), 1980. Athaontrol over the education system was trangfdrre
the Palestinian Authority in 1994, the military erd discussed are still in force and can be usebey
Occupying Power at any time.

"7 For example in occupied Jerusalem alone 80 asimwaof a political, cultural, media, social ooaomic
nature have been closed on the grounds of ‘pulfetys. SeeHuman Rights Bulletin for Jerusalemol 2(1),
February 2008, p.4. In relation to the recent aglesund property destruction and appropriation efities and
orphanages in Hebron on the basis of alleged tmktamas, see Al-Hag, ‘Defence for Children Int¢iorel et
al’ 24 April 2008,NGO statement on closure of Islamic Charities ibige, available athttp://www.dci-
pal.org/english/display.cfm?Docld=740&Categoryld&ke also ‘Thousands Protest in Hebron againsitZha
Closures’ Ha'Aretz (27 March 2008), available dtttp://www.haaretz.com/hasen/spages/969278.html
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C. The Principle of Good Faith and the Duty not ta~rustrate

The Oslo Agreements afforded Israel jurisdictioerathe OPT in many ways, including the Jewish
settlements and connecting roads in the West BadlGaza. Nevertheless, Israel is obliged to act in
good faith and exercise its jurisdiction in a marthat does not defeat the object and purpose of
pursuing negotiations to reach agreement on thegreent status of the OPT.

Israel's continuing activities, particularly in aglon to its control over the land, economy, anairs
resources of the occupied Palestinian territoliesach its good-faith duty not to frustrate
negotiations on permanent status issues or torppe-#heir outcome. These actions demonstrate an
intention by Israel to consolidate its hold on tloeupied Palestinian territories in order to perptt
the denial of the exercise of self-determinatiorttenpart of the Palestinian population, in a manne
which constitutes colonialism as prohibited unaernational law.

This is clearly the case with East Jerusalem, wiicdel has annexed. This measure breaches not
only the law of occupation, which prohibits annéxat but also the more general prohibition of the
annexation of territory acquired through the ustoofe, which has peremptory status. The measure
has denied East Jerusalem’s indigenous populdi®frée expression of its right to self-
determination by denying the opportunity to decidgoolitical status and freely pursue its econgmic
social and cultural development. Thus it is a #agroreach of the prohibition of colonialism.

A broader expression of Israel's colonial intenitsssettlement policy in the West Bank. In the
Revised Disengagement Plan of 6 June 2004, I|daised that, although implementation of this
Plan would divest Israel of any continued respalisitfor Gaza, in contrast:

it is clear that in the West Bank, there are aveaish will be part of the State of Israel
including major Israeli population centers, citigsyns and villages, security areas and other
places of special interest to Isr&él.

Israel's self-proclaimed intention to annex areithe West Bank could not be clearer. It is
manifestly analogous to the:

practice adopted during the Second World War biagePowers, which transferred portions
of their own population to occupied territory faslfical or racial reasons or in order, as they
claimed, to colonize those territories. Such trarssfvorsened the economic situation of the

native population and endangered their separastesxie as a race.

The colonial nature of this enterprise is evidenoetdmerely by the physical fact of settlement but
also the by associated legal regime that extemdsliivil law and Basic Law extra-territoriallg t
West Bank settlers on a personal basis, ratherghiajecting them to the local law. As noted above,
instituting separate legal regimes to govern sstd@d the indigenous population is one charatteris
of colonialism.

Furthermore, the fact of prolonged occupation remnlemployed to justify legislative action that
surpasses the limits of Israel’s authority as prieed by Article 43 of the Hague Regulations. On
occasion, this authority has been used to effemgés that should be expected to endure beyond the
end of occupation, such as the construction oéstfucture integrating Israel and the occupied
territories: for example, the highway, electricitiyd water grids. Justice Barak stated the rule
governing the legitimacy of these measures in olewing terms:

Long-term fundamental investments in an occupied &ringing about permanent changes
that may last beyond the period of the military adstration are permitted if required for the
benefit of the local population—provided there alnng in these investments that might
introduce an essential modification in the basitiintions of the are&’

18 Revised Disengagement Plan, SectioRdlitical and Security ImplicationsPrinciple Three, emphasis
added.

9 pictet, Convention IVCommentary to Article 4. 283.
20 A Cooperative Society Lawfully Registered in thgeduand Samaria region Commander of the IDF
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In response, Professor Kretzmer has commentedhisgpublic benefit’ approach was: ‘intimately
connected to political objectives and interestse odel applied by Justice Barak is reminiscerat of

colonial model of governors who know what is bestthe natives™*

On other occasions, the ‘prolonged occupation’ meethas been employed to support changes in the
legal system of the occupied territories that mitsoaeli legal conceptions. The most far-reaching
such change was the integration of the two ecorothi®ugh the assimilation of tax regimes and the
eradication of customs barriers between Israetla@dccupied territories. As President Shamgar
observed irAbu Aita

Economic integration—as a compelling motive foradiucing the tax—was obviously a
dominant factor in all decisions having implicasamm the economic relations between Israel
and the territorie&”

Moreover, these measures were not taken for thefibeh the occupied territories per se, but were
rather determined by Israel’'s own economic interasamely, its association agreement with the
European Communities:

Israel's association with the Common Market maglentroduction especially important as a
side effect of the removal of customs barriers betmthe members of the EEC and Israel, a
matter which understandably had direct repercussiothe territories. The integration of
Israel into the EEC and the reduction of custontgeduhat followed in its steps
automatically obligated, the existing political aesmbnomic situation, the imposition of the
tax, which was present in all the countries offteket, and the changing of customs

duties’?®

Only if Israel intends to continue to consolidasedontrol of the OPT would the economic benefits
arising under the association agreement need sed&ed in this manner. As Benvenisti observes,
economic integration may simply act as an incerfivehe occupation to contindé. In any event,
Israel’s policy breaches the requirement that acuPging Power keep separate its own economy
from that of territory it occupies.

Further, Israel's policy of integrating the two aomies indicates an intention to annex the tegritor
as part of a policy of colonialism. As Feilchenfelshcludes, an occupant may not create a customs
union between its territory and occupied territbegause ‘this almost invariably would be an intans
measure of complete annexation which a mere oc¢ungamo right to effect>> Imposing an
economic policy that serves the interests of tloeipging State yet denies the population of the
occupied territory the exercise of the right toedetine and pursue, without external interferertse, i
own economic development is in itself, under coqerary international law, a denial of self-
determination, and constitutes colonialism.

In tandem with these practices of annexation and@uic integration, other Israeli practices in the
OPT also constitute elements of colonialism. A abtaristic feature of colonialism is the exploiati

of the natural resources for the benefit of th@wising power. Apart from the exploitation of lafod
agriculture and industry, Israel exploits the waig=ources of the OPT for the benefit of its home
population and for the benefit of its settlemetst only does this policy breach the legal reswits
placed on Occupying Powers in their use of therahtesources of occupied territory (which are only
to be exploited for the use of the occupying foyceslso breaches the principle of permanent
sovereignty over natural resources. This is a megarponent of the economic aspect of self-

Forces in the Judea and Samaria Region et1#84) 14lsrael Yearbook on Human Rigtg81 at 310.
21 Kretzmer,Occupation of justigep. 70.

22 pAbu Aitg 317/101/138, para. 51.

"2 bid., para. 51.

"24Benvenisti,Occupation p. 144.

"2 Feilchenfeld, p. 83.
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determination. Thus, by denying the occupied pdmrighe right freely to determine the use of its
essential natural resources, Israel also deniks gnjoyment of this element of self-determination
this regard, the route chosen for the West BanK @éal only be evidence of a colonial intent. It not
only enfolds settlements, to secure the contrédrd, but also follows the ‘red line’ and thus
delineates the areas of the West Bank from whielanight withdraw or cede control without
having to relinquish the key water resources usaipply Israel and the settlements.

As the dominant power, Israel has the political amiitary force to determine the outcome of the
permanent status negotiations and thus the evegmiiiaital status of the occupied Palestinian
territories. Its efforts to maintain control overritory and natural resources for its own bermfince
a disinclination to fulfil its good faith obligationot to frustrate or pre-empt the outcome of these
negotiations. It thus fails in its duty to promtie realisation of the Palestinian people’s rightelf-
determination: on the contrary, its practices ing#ds process. This conscious denial of the tight
self-determination constitutes the implementatiba oolonial policy.

C. Conclusion

This Chapter has demonstrated that Israel’'s pexctic the occupied Palestinian territories cortstitu
colonialism. Although international law provides siagle decisive definition of colonialism, for the
purposes of this study it is understood that asitt may be classified as colonial when the aicés o
State have the cumulative outcome that it annexetherwise unlawfully retains control over
territory and thus denies the indigenous populdtienexercise of its right to self-determinatiohist
Chapter has reviewed five issues that are notwmgwful in themselves but that, taken together,
makes evident Israel’s colonial domination of tHeTOviolations of the territorial integrity of
occupied territory; depriving the population of opeed territory of the capacity for self-governance
integration of the economy of occupied territoripithat of the occupant; breach of the principle of
permanent sovereignty over natural resources atioel to the occupied territory; and cultural
domination.

Israel’'s purported annexation of East Jerusalemmaisifestly an act of colonial intent. This is
unlawful in itself as annexation breaches the fpleaunderpinning the law of occupation that tisis i
only a temporary situation that does not act td sesereignty in the Occupying Power, but
annexation also breaches the legal prohibitiorheracquisition of territory through the use of farc
This prohibition has peremptory status as it is@kary of the prohibition on the use of force in
international relations enshrined in Article 2.4loé UN Charter. The same may also be said of
Israel’'s acquisition of territory for the purpos#ghe construction of settlements, the Wall, awatls
whose use is denied to Palestinians in the West.Hanthese acts, Israel has violated the tergtori
integrity of the OPT.

The physical control exercised over these areesngplemented by the administration that Israel
exercises over the OPT which prevents its protgobgdilation from freely exercising political
authority over that territory. This determinati@unaffected by the conclusion of the Oslo Accords
and the creation of the Palestinian National Autii@nd Legislative Council. The devolution of
power to these institutions has only been padiad, Israel retains ultimate control. By preventing
free expression of the Palestinian population’stipal will, Israel has violated that populationight
to self-determination.

The law of self-determination further requires at&administering a non-self-governing territory to
keep that territory separate from its own in orgorevent its annexation. Similarly, it is also
required to keep their economies separate. Iniaddihis is mandated by the law of occupation.
Israel has consciously integrated the economiéiseo©PT within its own in breach of its obligations
under international law. In particular, the creatas the customs union between Israel and the GPT i
a measure of prohibited annexation. By virtue efstructural economic measures it has imposed on
the OPT, Israel has violated the Palestinian pdjona right of self-determination and its duties a

an occupant.
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The economic dimension of self-determination i® &spressed in the right of permanent sovereignty
over natural resources, which entitles a peoptigpose freely of its natural wealth and resources
within the limits of its national jurisdiction. Igel's settlement policy and the construction ofrtheed
network and the Wall have deprived the Palestipigpulation of the control and development of 38
percent of West Bank land. It has also implemeategter management and allocation system that
favours settlers to the detriment of the Palestipiepulation. Not only is this contrary to the lavf
use of natural resources in time of occupationctvirg limited to the needs of the occupying army,
but it is also contrary to international water las/the allocation employed is both unjust and
inequitable. Moreover, it is significant that tleeite of the Wall is similar to the ‘red line’ that
delineates those areas of the West Bank from whiael can withdraw without relinquishing its
control over key water resources that are usedgplg Israel and the settlements. By its treatnoént
the natural resources of the OPT, Israel has beehiti®e economic dimension of self-determination,
the right of permanent sovereignty over naturajueses.

Finally, self-determination also has a cultural poment: a people entitled to exercise the right of
self-determination has the right freely to detemmis cultural development. Israel practices peiyd
the language of the occupier, while hampering thecational and cultural development of the
Palestinian population. This is the last issue mhaltes Israel’'s denial of the right to self-
determination in the OPT comprehensive.

In his January 2007 report on the human right@sgan in the occupied Palestinian territories,
Professor Dugard suggested that elements of thgation were, at the very least, redolent of
colonialism. This study has demonstrated thatrtideémentation of a colonial policy by Israel has
not been piecemeal but is systematic and comprefee@s the exercise of the Palestinian
population’s right to self-determination has bemsstrated in all of its principal modes of expressi
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Chapter IV
Review of Israeli Practices relative to the Pratnimi of Apartheid

PART I: INTERPRETATION AND THE CHAPEAU OF ARTICLE 2
() A. Prohibitions of Apartheid in International L aw

To assess whether the State of Israel is practagiagtheid in the occupied Palestinian Territory
(OPT), this report draws principally on the defimit of apartheid contained in the International
Convention on the Suppression and Punishment dftime of Apartheid (hereafter, Apartheid
Convention)7.26 Chapter | outlined the Convention’s history amsdrélationship to the International
Convention on the Elimination of All Forms of Raddziscrimination (ICERD), confirmed that the
prohibition of apartheid is a customgug cogensiorm creating obligationsrga omnesand
established that, having ratified ICERD, Israalidiged under Article 3 to ‘prevent, prohibit and
eradicate’ racial segregation and apartheid intoeres under its jurisdiction.

The definition of apartheid in the Apartheid Conven is contained in Article 2 and reads in full as
follows:

For the purpose of the present Convention, the trecrime of apartheid’, which shall
include similar policies and practices of raciaregation and discrimination as practised in
southern Africa, shall apply to the following inhamacts committed for the purpose of
establishing and maintaining domination by onealagioup of persons over any other racial
group of persons and systematically oppressing:them

(a) Denial to a member or members of a racial gaugroups of the right to life and liberty
of person:

(i) By murder of members of a racial group or grgjup

(ii) By the infliction upon the members of a ragibup or groups of serious bodily or
mental harm, by the infringement of their freedandignity, or by subjecting them to
torture or to cruel, inhuman or degrading treatneergunishment;

(ii) By arbitrary arrest and illegal imprisonmenitthe members of a racial group or
groups;

(b) Deliberate imposition on a racial group or grewf living conditions calculated to cause
its or their physical destruction in whole or infpa

(c) Any legislative measures and other measuresikedéd to prevent a racial group or
groups from participation in the political, sociaGonomic and cultural life of the country and
the deliberate creation of conditions preventirgftill development of such a group or
groups, in particular by denying to members of@alayroup or groups basic human rights
and freedoms, including the right to work, the tighform recognized trade unions, the right
to education, the right to leave and to returrh&rtcountry, the right to a nationality, the
right to freedom of movement and residence, thi ttigfreedom of opinion and expression,
and the right to freedom of peaceful assembly asd@ation;

d) Any measures including legislative measuresigdesl to divide the population along
racial lines by the creation of separate resermdsghettos for the members of a racial group
or groups, the prohibition of mixed marriages amor@mbers of various racial groups, the
expropriation of landed property belonging to aabgroup or groups or to members thereof;

(e) Exploitation of the labour of the members o&aial group or groups, in particular by
submitting them to forced labour;

726 Convention on the Suppression and Punishmenedttime of Apartheid (1973), entered into forceli/
1976, 1015 U.N.T.S. 243.
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() Persecution of organizations and persons, lpyideg them of fundamental rights and
freedoms, because they oppose apartheid.

This chapter addresses in two parts the genergbooemts of this definition: the chapeau (first main
paragraph), which establishes the purpose for wdath of apartheid are practiced, and the list of
‘inhuman acts’ that follows. Part | addresses fgemeral objections that might be raised in applying
the terms of the chapeau to Israel's regime ofpatoon in the OPT: that Jews and Palestinians are
not racial groups and so their relations cannatrizierstood within the ambit of apartheid; thatéfira
domination of Palestinians is not on the basisioérbut rather citizenship; that Israeli’'s practiaee
not ‘committed for the purpose of establishing amintaining domination’ over Palestinians but are
calculated only to defend Israel from a securitgdt; and that the Apartheid Convention cannot be
applied outside of southern Africa. Part | alseoffan overview of apartheid in southern Africaas
framework for later comparative discussion of spegractices. Part Il then conducts a categorical
survey of Israel’s practices in light of the sixegories of acts cited in the Apartheid Convention.

() B. Race and Racial Discrimination in International Law

The Apartheid Convention defines apartheid as tesysf domination and oppression by ‘one racial
group over any other racial group or groups’. Tloen@ Statute of the International Criminal Court
also defines apartheid as ‘an institutionalizedmegof systematic oppression and domination by one
racial group over any other racial group or groJﬁéThis language could be interpreted to indicate
that Jews and Palestinians must first be identdttacial groups' in order to test for a regire o
apartheid. Since the question of race is espeaalgitive in this context for historical reasadnhs,

must be approached here with due care.

Until recently, international human rights law diat define race or clarify by what criteria groups
should be understood as racial groups, ethnic groupational groups. The United Nations Charter
(1945), the Universal Declaration of Human Riglit848) and ICERD all prohibit discrimination on
the basis of race as well as other identitiesnbue defines ‘race’ itself. In Article 1(1), ICERISts
‘race’ is one of several group identities that bara basis for ‘racial discrimination’:

the term ‘racial discrimination’ shall mean anytitistion, exclusion, restriction or preference
based omace, colour, descent, or national or ethnic origvhich has the purpose or effect of
nullifying or impairing the recognition, enjoymeanit exercise, on an equal footing, of human
rights and fundamental freedoms in the politicebremic, social, cultural or any other field
of public life.[Emphasis added]

Thus, ICERD provides a broad construction of thmteacial’ to encompass a wide range of group
categories against which discrimination is proleiT he Apartheid Convention invokes ICERD in
its preamble and defines apartheid to ‘include lsinpolicies and practices of racial segregatiot an
discrimination as practised in southern Africa’isTteference to ICERD can be understood as
indicating that the Apartheid Convention may beilipteted as applying to a system of
institutionalised domination and oppression by @wal group over another in a broad sense and
need not be limited to a narrow construction ot&'a

This interpretation is supported by changing megsand usages of the term ‘race’. The term ‘race’
was once considered an acceptable synonym for I‘qa’emlp‘nation’.728 In the late-nineteenth century,
race was developed as an off-shoot of Europeamiedldiscourse as a pseudo-scientific way to
categorise the human species. Since the mid-tvibrdéntury, when both these usages were finally
discredited, races have become understood astideritiat are socially constructed in each local

727 Elements of Crime$CC-ASP/1/3(part II-B), entered into force 9 Sapber 2002, Article 7(1)(j), Element
4.

7% Argentine nationalist Jose Ingenieros reflectésl general usage when he wrote in 1915 that, ymsasion,
is to say race; national unity is not equivalenpaditical unity, but to spiritual and social unity national
unity’: ‘La formacion de una raza argentina’ (1919)Revista de Filsofiat 146.
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setting and the term ‘race’ has fallen out of comruse, except where speaking of racial
discrimination. Contemporary theory of race nowensthnds racial discrimination as resulting from
‘racial formation’, in which a dominant group constts a subordinate population as one racial
category for the purpose of ensuring its politicalrginalisation and economic subordinatiéh.
Regarding groups that in earlier eras were catigces’, the term ‘race’ has been replaced by terms
considered more scientifically and socially ‘cottesuch as ‘ethnicity’ or ‘nationality’: thus Sesp
Bosnians, and Roma are now called ethnicities tomalities rather than ‘race§®

A change in terminology by itself does not necasameliorate racial discrimination. The switch to
a term like ‘ethnicity’ may even be made princigath disguise or deny persistent discriminatih.
Consequently, whether groups are functioning slycee ‘racial groups’ (in the sense of imposing or
being subjected to racial discrimination) cannotlbeermined reliably by whether they are called
‘races’ in the local setting but must be determibgabserving whether relations between the groups
reproduce the practices of domination and oppressssociated with racial discrimination.

() B.1. The Politics of Racial Terminology in SoltAfrica

Practices in apartheid South Africa illustrate leed to approach racial identity as a social
construction and also how the labels for grouptities can be interchangeable and even
manipulated. Superficially, the racial system cargded by the apartheid government was clinical
and definitive. The Population Registration Act@A 950 classified South Africans as ‘white’,
‘Coloured’ or ‘Native.”? Proclamation 46 of 1959 further divided the ‘C ke group into ‘Cape
Coloured’, ‘Cape Malay’, ‘Griqua’, ‘Indian’, ‘Chiree’, ‘other Asiatic’ and ‘other Coloured’. The
consequences of classification were immense,determined the daily reality of each person’s life.
So-called ‘petty apartheid’ was the strict segriegadf these groups in public facilities and space,
such as South Africa’s beaches, according to rabe Reservation of Separate Amenities Act 49 of
1953 required the provision of separate buildiisgsyices and conveniences for the different racial
groups?33 By the end of the 1950s, the use of all publalitées, from stations and post offices, to
park benches and public toilets, was strictly anigd according to the race of the person wishing t
use the particular facility. Signs indicated whesat, or entrance, or cubicle, or beach was rederv
for the use of this or that particular racial grolipe system generated peculiar special arrangement
for example, black nursemaids were allowed on atéstonly’ beach if they were tending white
children.

At a practical level, various pseudo-scientificste were used to determine a person’s race:

Fingernails have been examined. Combs have bdled plarough people’s hair: if the comb
is halted by tight curls, the person is more likielyoe classified Coloured than white. In July

7 See especially Michael Omi and Howard Winant, Raeormation in the United States: From the 1960s t
the 1990s’ (New York: Routledge, 1994); also thkected studies in Paul Spickard (e®Race and Nation:
Ethnic Systems in the Modern Wofiew York: Routledge, 2005).

7 Recognition that race was a concept in flux irepiUNESCO to solicit essays in 1950, 1951, 19651867,
issued in 1969 asour Statements on the Race Ques(io®M.69/11.27/A, available at:
http://unesdoc.unesco.org/images/0012/001229/12296df See David Kean&aste-based discrimination in
international law(Ashgate, 2007), pp.162-168. On evolving conceptace and ethnicity, see also Michael
Omi and Howard WinanRacial Formation in the United States: From the 09€o the 1980&Routledge,
1986); Kenan MalikThe Meaning of Race: Race, History, and Culturé/iestern SocietfNew York
University Press, 1996); and works by Anthony D.tBmespecially his classidhe Ethnic Origin of Nations
(Blackwell1986).

7! See Virginia Tilley, ‘Mestizaje and the ‘Ethnictaan of Race in Latin America’, in Paul Spickardi(gRace
and Nation: Ethnic systems in the Modern W@Néw York and London: Routledge, 2005).

"> The term ‘Native’ was later changed to ‘Bantu’ dater still to ‘black’.

”* Roger OmondThe Apartheid Handbook — Second Editipiarmondsworth: Penguin Books, 1986), , p. 53.
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1983 an abandoned baby, named Lise Venter by labsgtff, was found near Pretoria. To
classify her by race, as the Population Registmatict demands, a strand of her hair was
examined by the Pretoria police laboratory: shetwan classified Coloured?

Yet the registry system and its identity tests labd to administer a population with a full spegtru

of physical features and pseudo-scientific metigeaserated endemic social confusion. Members of
an extended family could be classified as belongpngdifferent races. Parents classified as black
could be told their children were coloured and nthetefore live in a separate area. Children of the
same parents might be given different classificeticCouples of different race groups (who had
married before such unions were declared illegadjafind their children assigned indiscriminately
to several other groups. A Race Classification Baaok the final decision on disputed cases.
Applications for changes in categories resultesbitalled ‘chameleons’, who were formally
authorised to have changed racial identity.

South African tests to determine an individual'seaid not solely use physical indicators, however,
but included ‘general acceptance’ and ‘repute’firiégons of the racial groups in the Population
Registration Act of 1950 included both ‘appeararan®] social ‘acceptance’:

A White person is one who is in appearance obwowslite — and not generally accepted as
Coloured — or who is generally accepted as Whdad-is not obviously Non-White,
provided that a person shall not be classified A#ie person if one of his natural parents
has been classified as a Coloured person or a Ba#uBantu is a person who is, or is
generally accepted as, a member of any aborigata or tribe of Africa.

That the term ‘race’ might be replaced by ‘ethiyidib obscure ongoing policies of racial
discrimination was illustrated by ‘Grand Apartheid’'South Africa. Apartheid was incontestably a
racial system, but in the 1970s the apartheid gowent tried to deny this, affirming that the black
population was actually divided into various ‘ettirgroups that properly constituted separate nation
—Zulu, Xhosa, Venda, Tswana, Sotho, and so forthkielwwere defined by the white government
according to various linguistic, cultural, hist@i@nd geographic criterf4> This switch in
terminology served two functions. First, it suppdrthe white government’s claims that South Africa
did not have a ‘black’ African majority, as the wehpopulation was larger than any one black ethnic
group. Second, it supported the apartheid govertimmargument that each black ethnic ‘nation’
would properly exercise its right to self-deterntioa in a titular Homeland, also defined and
delineated by the white government, thus allowitgiev(actually, Afrikaner) self-determination to be
exercised in the rest of South Afri€X. The African National Congress always rejected pihy,
insisting that linguistic and cultural differencasiong the black population must not be politicised
and that black political unity must be maintainedombat racial domination and oppression.

() B.2. Interpreting Identity: The InternationalCriminal Tribunals

The inherent difficulty of adjudicating group idéms confronted the International Criminal Triblina
for the former Yugoslavia (ICTY) and for Rwanda {IR). Even legal classification on identity
documents—particularly relevant in the case ofRlaandan genocide—was found to be not entirely
reliable.

The ICTR, in the seminalkayesicase, attempted to establish meanings for natiettatical, racial
or religious identities, as these are listed indlet2 of its Statute (based on the 1948 Genocide
Convention). The Tribunal held that a national grai‘a collection of people who are perceived to

”* Omond,The Apartheid Handbook, 26.
7 See discussion of the Population Registrationid\&tart 1.D(1), and Part 11.G(2)(a), below.

7 See discussion and description in TRC Report, ®,cCh. 5: see also discussion of Article 2(d3etion
11.G(2)(a) of this chapter.
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share a legal bond based on common citizenshigledwvith reciprocity of rights and dutieS” An
ethnic group was defined as ‘a group whose mendhens a common language and cultdiea
religious group is one whose members ‘share thesaligion, denomination or mode of worshiy.’
A racial group is one that shares ‘hereditary ptaldraits often identified with a geographicaliceg
irrespective of linguistic, cultural, national @ligious factors™° (Regarding the category of national
groups, the ICTR drew on an earlier ICJ case irimgl‘mationality,741 but in social usage, the term
‘nationality’ may also refer to groups without Sstsuch as nationalities in the former Soviet bnio
or identities retained through generations, asexample, the origins of immigrant populations.
ICERD uses ‘national origin’ which suggests thisievi meaning?9)

The Tribunals recognised that none of these caie=goould be externally determined with any
reliability. Rather, locaperceptionf group identities were a determinative factordientifying
protected groups. Even where identities were cedlifin legislation and identity cardé®the ICTR
Trial Chamber found that what mattered principays whether the victimsonsideredhemselves
as belonging to one of the protected groups, otlvenghe perpetratmonsideredhem as belonging
to one of the protected grouf)‘%‘.A 2005 ICTY judgment summarised this line of jprisdence as
follows:

In accordance with the case-law of the Tribunadatonal, ethnical, racial or
religious group is identified by using as a criberthe stigmatisation of the group,
notably by the perpetrators of the crime, on th&daf itsperceivedhational,
ethnical, racial or religious characterist(ég.

The ICTR observed that, for all these identitibg, protected group should be ‘stable and permanent’
membership is normally acquired by birth and istcwous, immutable, and not usually
challengeable by its membéer€ This seemingly ‘primordial’ quality—that is, theantity is

perceived to be passed down through generationthanefore to be mostly immutable in group
members—is thus the common denominator of idestiigessed on race, colour, descent, and national
and ethnic origin: that is, the groups cited by RTEas being targets of racial discrimination.

In conclusion, determining whether any group isagial group’ in the sense provided by the
Apartheid Convention must begin from four premigésst, changing notions of race after the mid-
twentieth century have mostly purged the term ‘r&cen social discourse even where racial

77 Prosecutor v. Jean-Paul Akaye€iase No. ICTR-96-4-T, Judgement (TC), 2 Septerh®@8, Akayesu
Trial Judgment, para. 511.

7% |bid, paras. 512.

7 |bid, para. 514.

™ |bid, para 513.

™ The ICTR cited th&lottebohm case: second phase judgn(ieiechtenstein v. Guatemala) 1955, ICJ Reps, 4.

"»The United States Census, for example, groups’ ‘esxck‘national-origin’ as one category and spesifihat
these are self-identifications rather than extéyrddtermined: 2000 Census of Population and Hgugtnofiles
of General Demographic Characteristics (May 208%3jlable at:
http://www.census.gov/prod/cen2000/dp1/2kh0Q. pdf

" Prosecutor vRutagandaparas. 400-1. See also the objective approakiwied by the ICTR Trial Chamber
in Akayesuat para. 702.

™ As the ICTR Trial Chamber made cleaProsecutor vRutagandaeither the victim is perceived by the
perpetrator of genocide as belonging to a groupdir destruction, or the victim may perceive éth as
belonging to the said group. See para. 56.

™ Prosecutor v. Vidoje Blagojevic and Dragan Joldase No. IT-02-60-T, Trial Judgement (TC), 17udan
2005, para. 667, emphasis added.

™ Prosecutor v. Jean-Paul Akayestase No. ICTR-96-4-T, Judgement (TC), 2 Septerh®88, para. 511.
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discrimination continues. Second, the group idestiof ICERD—'race, colour, descent, or national
or ethnic origin'—are all understood in internatibfaw to be identities normally acquired at birth
and retained throughout a person’s lifetime. Thirmlabsolute, measurable, and consistent criteria
exist for distinguishing one of these identitieznfranother, as the labels are frequently
interchangeable and their use may be politicisedrth, racial identities are locally constructdueyt
emerge from economic and political relations irtipafar settings and do not necessarily hold for
individuals across world regions.

Accordingly, the question for this study is not wier Jews and Palestinians are ‘races’ in the older
(discredited) sense but whether Jews and Palesdimahe OPT comprise ‘racial groups’ in their

local relation to each other, in the sense of thartheid Convention: that is, groups in a relathyms

of domination, for which membership is understomthé¢ acquired by birth and thus is experienced as
immutable and incontestable for their members.

(I) B.3. Race and Identity in the Occupied Palestn Territories

Group identities are in all cases complicated tbetfull complexities of Jewish and Palestinian
identities need not be explored here. In this eactiewish and Palestinian identities are reviewed
briefly for their various permutations of meaniagdetermine whether they correlate with the
common element of perceived immutability that umdies the group identities cited in ICERD.

() B.3.a. Jewish Identity under the Terms of ICERD

Today, Jews are not normally called a ‘race’. Ijéeis a common observation that Jews come from
‘all races’ in the sense of the old colour categ®(black, white, Asian, and so forth). Like many
groups we now call ‘ethnic’, Jews were called &&'aup to the early twentieth century and some
early Zionist thinkers, like Max Norddd’ commonly used the term ‘race’ in speaking of Jand
Jewish interests in Palestine. The Memorandum ebéiation of the Jewish National Fund (JNF) in
Article 2(c) cites one objective of the INF as eim ‘benefit, directly or indirectly, those of Jisiv

race or descendency’. When the term ‘race’ fedl mlisrepute around the middle of the twentieth
century, it was especially discredited regardingsl@fter its dreadful deployment in Nazi Germany)
and now is avoided as a term for Jews—except, hotareferences to racial discrimination against
Jews (anti-Semitism).

As discussed earlier, a change in label by itsatfot meaningful regarding constructions of idgntit
that involve racial discrimination. Testing for tBeistence of such constructions must consideerath
whether the groups are understood locally to betities acquired at birth and perceived as
immutable, on the basis of which they have beestcacted as being in a relationship involving
domination and oppression.

‘Who is a Jew’ is an age-old and even Talmudic gaeshat remains highly contested in Israel (as
elsewhere), particularly around questions of cosiver’ *® ‘Jewish’ is certainly a religious identity in
the sense that Judaism is a religious faith andraagan convert to Judaism if willing and able to
follow the required procedures. Yet religious cidere inadequate to defining ‘Jewish’, in several
ways. First, Halakhah la*%as well as social norms provide that Jewish idgrgitonveyed from

™7 See also Max Nordau, Address to the First ZidB@igress, 29 August 1897, available at:
http://www.mideastweb.org/nordaul897.htm

¥ Most debates about conversion are between thehlegligious movements and are pursued through the
religious courts and other channels, but see, Bais,Rodriguez-Tushbeim v Minister of Interior abBitector

of the Population Register, Ministry of InteriflCJ 2597/99) and@amara Makrina and othersMinister of
Interior and Director of the Population Regist&finistry of Interior(HCJ 2859/99), decided 31 March 2005.

" See Tractate Kiddushin 68b. Talmudic debates wergreatly concerned with the question of Jewish
identity but the terms for conversion were of sasiconcern.
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mother to child: hence most Jews today are corsidéewish because they have a Jewish mother.
Jews have indeed long been subjected to anti-Reatitick, extending to pogroms and genocide,
precisely because Jewish identity is seated ndhoimabodies and bloodlines as well as falith This
importance of ancestry or descent to Jewish ideistitodified in Israel's Law of Return:

For the purposes of this Law, ‘Jew’ means a pevgonmwas born of a Jewish mother or has
become converted to Judaism and who is not a meofilzgmother religion.’751

Moreover, ‘Jewish’ is not a religious identity fivose people who acquired Jewish identity at birth
but do not practice or share Jewish religious faththey are secular or atheist. These people see
themselves, and are seen by their communitiegwisid solely on the basis of their Jewish
descent>?

Second, in the late nineteenth century, the Zionm¥ement conceptualized ‘Jewish’ as a national
identity: that is, as a people or nation which thesright to self-determination in Palestine arat th
since 1948 has expressed this right through thee Stdsrael (as discussed in the next sectionjhét
same time, the majority of Jews continue to livesimle Israel, where in their home countries they ar
commonly understood as a 'religious group' or #mie group’.753 Thus ‘Jewish’ may be an identity
based on religion, descent, and/or national oriettmgin depending on the context.

The importance of ancestry to Jewish identity suigpbe core Zionist claim that Jews have the right
to self-determination and sovereignty in moderreBtaie by virtue of this ancestry. Israel’'s
Declaration of Independence states this claim plamaffirming that all Jews today trace theirdad
ancestry to an earlier national life in Palestind ao have an inalienable right to ‘return’ thére:

ERETZ-ISRAEL [(Hebrew) - the Land of Israel] wa®thirthplace of the Jewish people.
Here their spiritual, religious and political idéptwas shaped. Here they first attained to
statehood, created cultural values of nationaluamdersal significance and gave to the world
the eternal Book of Books.

After being forcibly exiled from their land, the gqee kept faith with it throughout their
Dispersion and never ceased to pray and hopedaorriturn to it and for the restoration in it
of their political freedom.

Impelled by this historic and traditional attachmelews strove in every successive
generation to re-establish themselves in theireamdiomeland. In recent decades they
returned in their masses. [...]

The phrase ‘attained to statehood’ in this statémenstitutes a claim that Jewish life in Palestine
antiquity was genuine national sovereignty and étlatews today share this ancestral nationalmrigi
Its practical implication is that all others, why Wartue of their different descent are not Jewsndt
possess a similar privileged right to a natiorfaliln Israel based on their ancestry. This natiehal

7 The Nuremberg Laws of Nazi Germany, for exampéfingd ‘Jew’ as anyone descended from three Jewish
grandparents or from two Jewish grandparents ifgheson was also active in a Jewish religious camity

»! Law of Return (Amendment No. 2) 5730-1970.

7> Arguments within Jewish communities about whatawébur is requisite to being Jewish sometimes
reference who is ‘really Jewish’: see for exampleah EfronReal Jews: Secular versus Ultra-Orthodox: The
Struggle for Jewish Identity in IsraBasic Books, 2003).

> Literature on Jewish nationalist (Zionist) discsriis very wide reflecting its many currents: majarhitects
include Teodor HerzlThe Jewish Statdirst published in Vienna in 1896), Vladimir Jainsky, Alan Ginsberg
(Ahad Ha'am), David Ben Gurion, Yehuda Magness,tMduber, and many other political leaders and
philosophers.

54 See Israel's Declaration of the EstablishmentefState of Israel, May 14, 1948 available at:
http://www.mfa.gov.il/MFA/Peace+Process/Guide+t@HtReace+Process/Declaration+of+Establishment+of+S
tate+of+Israel.htm
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dimension of Jewish identity is further expressetsraeli law and doctrine establishing Israel as a
‘Jewish state’, as discussed next.

() B.3(b) Jewish National Identity: Israel as avith State

Israeli Basic Law establishes Israel as the statieeaJewish people. Israeli Basic Law: Kne§Set
describes Israel as ‘the state of the Jewish pedgasic Law: Human Dignity and Liberty and
Basic Law: Freedom of Occupatidhboth specify concerns with ‘the values of the Stitlsrael as a
Jewish and democratic state’. The 1952 World ZidBigjanisation—-Jewish Agency (Status) L&,
whose importance is discussed below, also spetifa&gdsrael is the state of the Jewish people:

1. The State of Israel regards itself as the ayeaif the entire Jewish people, and its gates are
open, in accordance with its laws, to every Jevhing to immigrate to it.

That these provisions are not merely symbolic fdasibut establish a basis in Israeli law for racial
discrimination is clarified by other Israeli lawsat build from the same premise of Jewish statehood
For example, Basic Law: Israel Laftprovides that ownership of real property held ey $tate of
Israel, the Development Authority and the Jewishidwal Fund must not be transferred but held in
perpetuity for the benefit of the Jewish peopleoét93 percent of land inside Israel falls intsthi
category and cannot be leased by non-Jewish itizkrsrael’® This law applies to any land in the
OPT that is declared ‘state land’. Article 1 of Biate Property Law of 1951 provides that land
becomes state land in any area ‘in which the lathefState of Israel applies’. As all Jewish
settlements in the OPT are ostensibly built ored&atd (although this is only partly true, as dssed

in 1.C.5(c)) and large areas of the West Bank H@en declared state lands and closed to Palestinian
use, this places much of the West Bank under tttesty of an Israeli state institution that is iy
bound to administer state land for the benefihefiewish people.

Similar discrimination is authorised by the 19523t8¢ Law, cited earlier, which confirms the Jewish
Agency and World Zionist Organisation (hereafter\¥ZO) as the ‘authorised agencies’ of the state
to administer Jewish national affairs in Israel anthe OPT.°? Their authority is detailed in a
‘Covenant’ that provides for a Co-ordinating Boardemposed half of Government and half of
Jewish Agency members—and grants them broad atythorserve the Jewish people, including:

5% passed by the Knesset on the 12th Adar Bet, S7AR March, 1992) and published in Sefer Ha-Chukkim
No. 1391 of the 20th Adar Bet, 5752 (25th Marcr9Z®the Bill and an Explanatory Note were publisire
Hatza'ot Chok, No. 2086 of 5752, p. 60.

¢ passed by the Knesset on 12 Adar 5752 (17th Me88R) and amended on 21 Adar, 5754 (9th March,
1994). Amended law published in Sefer Ha-Chukkim N&b4 of the 27th Adar 5754 (10th March, 1994), p.
90; the Bill and an Explanatory Note were publishetlatza'ot Chok No. 2250 of 5754, p. 289.

5" passed by the Knesset on the 22nd Shevat, 57#8Ré&Bruary, 1958) and published in Sefer Ha-Chukki
No, 244 of the 30th Shevat, 5718 (20th Februar§81%. 69; the Bill was published in Hatza'ot Cindx 180
of 5714, p. 18.

587 Israel Laws3 (1952).

>° passed by the Knesset on the 24th Tammuz, 5720 J1§, 1960) and published in Sefer Ha-Chukkim No
312 of the 5th Av, 5720 (29th July, 1960), p. $6e Bill and an Explanatory Note were publishetiaiza'ot
Chok No. 413 of 5720, p. 34.

%% |srael Land Administration., ‘General Informatiddackground’, available at:
http://www.mmi.gov.il/Envelope/indexeng.asp?pagetis/eng/f general.html

71 State Property Law (5711-1951), passed by thedéiem the 30th Shevat, 5711 (6th February, 195d) a
published inSefer Ha-ChukkinNo.68 of the 9th Adar Alef 5711 (15th February51p the Bill and an
Explanatory Note were publishedhtatza'ot ChokNo.54 of the 2nd Cheshvan, 5711 (13th OctoberQ) 38
12.

%2 The Status Law was amended in 1975 to restruthiseelationship: see World Zionist Organisaticewish
Agency for Israel (Status) (Amendment) Law, 573659
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The organising of immigration abroad and the tramef immigrants and their property to
Israel; co-operation in the absorption of immigsaint Israel; youth immigration; agricultural
settlement in Israel; the acquisition and amelioradf land in Israel by the institutions of the
Zionist Organisation, the Keren Kayemeth Leisrdelish National Fund] and the Keren
Hayesod [United Jewish Appeal]; participation ie #stablishment and the expansion of
development enterprises in Israel; the encourageaignivate capital investments in Israel;
assistance to cultural enterprises and institutadriggher learning in Israel; the mobilisation
of resources for financing these activities; theoodination of the activities in Israel of
Jewish institutions and organisations acting withim limits of these functions by means of

public funds’®®

A principle task of the JA-WZO, as expressed inSkegus Law, is to work actively to build and
maintain a Jewish majority in Israel:

... 5. The mission of gathering in the exiles, whilhe central task of the State of Israel and
the Zionist Movement in our days, requires consgdiiorts by the Jewish people in the
Diaspora; the State of Israel, therefore, expércboperation of all Jews, as individuals and
groups, in building up the State and assistingrtimaigration to it of the masses of the
people, and regards the unity of all sections wfry@s necessary for this purpdéé.

This imperative was reaffirmed in the WZO'’s opevatl platform, expressed in 2004 as the
Jerusalem Programme, which reads:

Zionism, the national liberation movement of thevidé people, brought about the
establishment of the State of Israel, and viewsvash, Zionist, democratic and secure State
of Israel to be the expression of the common resipdity of the Jewish people for its
continuity and future. The foundations of Zionisra:a

e The unity of the Jewish people, its bond to it¢dris homeland Eretz Yisrael, and the
centrality of the State of Israel and Jerusalesn;atpital, in the life of the nation;

e Aliyah to Israel from all countries and the effgetintegration of all immigrants into
Israeli Society.

e Strengthening Israel as a Jewish, Zionist and desiocstate and shaping it as an
exemplary society with a uniqgue moral and spiricreracter, marked by mutual respect
for the multi-faceted Jewish people, rooted inwisén of the prophets, striving for peace
and contributing to the betterment of the world.

o Ensuring the future and the distinctiveness ofJéwwish people by furthering Jewish,
Hebrew and Zionist education, fostering spirituad @ultural values and teaching
Hebrew as the national language;

e Nurturing mutual Jewish responsibility, defendihg tights of Jews as individuals and as
a nation, representing the national Zionist intere$ the Jewish people, and struggling
against all manifestations of anti-Semitism;

e Settling the country as an expression of pracEgathism.

83 Covenant Between the Government of Israel andZIdreist Executive called also the Executive of the
Jewish Agency, signed 26 July 1954.

%4 World Zionist Organisation - Jewish Agency (StatLesw, 5713-1952
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Relevant to the present study is that, in 1978h#a of the JA/WZO Settlement Department,
Mattityahu Droble<®® declared that the entire West Bank is an intgumatl of the Land of Israel and
proposed a ‘master plan’ for settling Jews in #retory to consolidate this stat(® From this time,
the JA-WZO extended its mandate into the OPT teesgewish-national interests according to the
terms of the Covenant. Legal restrictions requieg the Jewish Agency operates inside Israel amd th
World Zionist Organisation in the OPT, but thisidign of geographic ambit operates structure the
partnership between the two agencies in buildifigatructure that completes the fusion of the OPT
into Israel: for example, by jointly building sefthents that straddle the green line around the West
Bank and the highway system that integrates Iscéteds and towns with West Bank Jewish
settlements. Thus Jewish settlements in the ORI dou'state land’ managed for Jewish-national
interests by the Israel Lands Authority, are plahaed established by institutions that are autbdris
by the State of Israel to serve the Jewish natxafusively.

The Status Law is linked to a second body of Ista@l and jurisprudence that distinguishes between
citizenship (in Hebrewezrahuj and nationalityl€’um). Other states have made this distinction: for
example, in the former Soviet Union, Soviet citaevere also divided by nationalities although all
nationalities had juridically equal standing. Inalgl, by contrast, only one nationality has stagdin
rights and only one is associated with the stateofding to Israel’'s High Court, Israel is indeed n
the state of the ‘Israeli nation’ but of the ‘Jewization’”®’ Collective rights are reserved to Jewish
nationality. For instance, the 1950 Law of Refifrserves the ‘ingathering’ mission cited above by
allowing any Jew to immigrate to Israel and, thitotige Citizenship Law, to gain immediate
citizenship. No other national group has a comgdamaght or any other collective right.

This legal formulation and privileging of Jewishipaality shapes Israeli policy in the OPT in seler
ways. First, it has contributed to determining deenography of the OPT. About 1.8 million of the
Palestinians now living in the OPT are refugees Wldw or were expelled from homes inside Israel in
1948, yet are not allowed to return to Israel apigin Israeli citizenship because they are not Jews
Second, it has contributed to the constructioreafigh settlements in the OPT. As noted above, the
Israel Lands Authority and the JA-WZO are authatibg Israeli State law to administer ‘state lands’
and property in the OPT in the interests of Jewg. &s later discussion clarifies, Israel extenias t
services of these institutions—and Israeli ciwlland protections—to Jews in the OPT whether or
not they are Israeli citizens, on grounds of tdewish identity.

Since much of Israel’'s presence in the West Ban&lues the operations of the Jewish-national
institutions, Israeli military policy to ensure thecurity of these agencies and their work—
particularly the construction and security of Jéwssttlements—could be seen to have the purpose
and effect of securing Jewish-national interestii&gnOPT and accordingly dominating the Palestinian
population in the OPT on the basis of race. Whefdreeli state doctrine and law operates in the OPT
to discriminate against Palestinians in ways coasisvith the definition of apartheid in Articlec?

the Apartheid Convention is the subject of thigigtu

Thus, Israeli law constructs Jewish identity asional identity: that is, as a people which holds
national rights to self-determination and soversign historic Palestine. Israeli law does not

%5 As the Jewish Agency and World Zionist Organisatiperate in tandem, particularly in the Settlement
Department which shares one office, Drobles is siones listed as head of one or the other. Thendititin is
essentially meaningless.

8¢ \World Zionist Organisation Department for Ruratt®enent, ‘Master Plan for the Development of
Settlement in Judea & Samaria 1979-1983, Octobe8; k8/ailable as U.N. Doc. S./13582 Annex (22 Oetob
1979).

%" George Rafael Tamarin v. State of Is;a0 January 1972, in Decisions of the Supremet ausrael
(Jerusalem: Supreme Court, 1972), vol. 25, pt9Z,(in Hebrew).See also Roselle Tekiner, ‘On treglrality
of Israeli Citizens,Without Prejudicevol. 1, No. 1 (1988), 9-48.

788 | aw of Return 5710-1950, 10 March 1970.
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recognise any other national identity and rejeotsgarable rights to any other population resident i
the territory of Mandate Palestine. Israeli lawsloet explicitly construct Palestinians as a destin
racial group, but formulating Jewish identity amghts in Israeli law and doctrine as being based on
shared ancestry tracing a national life in antigadnstructs all other groups—including Palestinian
Arabs—as lacking any right to a national life ind2&ine by virtue of their different ancestry. This
formulation fits the concerns of ICERD by accordaifferent rights to groups on the basis of
identities that are understood to be acquiredrétt bnd are experienced as mostly immutable for
group members.

() B.3(c). Palestinian Identity under the ternid@ERD

‘Palestinian’ is experienced by Palestinians primas a national identity, associated with present
residence or family origins in the territory of Miate Palestine. During the British Mandate,
‘Palestinian’ was a citizenship and Palestiniarld Ralestine passports, although Palestine was not
then an independent Stdt& As millions of Palestinians remain stateless ailtioms more have
obtained the citizenship of third states, Palestimational identity is thus associated with ‘naio
origin’ (rather than nationality in the sense dizeinship). Today Palestinian Arabs, wherever they
reside’’® draw strongly on ideas of family origins and thestrated need and desire for an
independent national life in Palestine. By propgdtalestinian indigeneity in Palestine as the obre
Palestinian identity, Palestinian nationalism disechallenges the Zionist claim térra nulliusin
Palestine and a prior and pre-eminent Jewish diaimdigeneity in Palestine.

Palestinian national identity is nested within ldrger national identity of ‘Arab’. The Charter thie
Palestine Liberation Organisation (PLO), composetd68, affirms the importance of Arab identity
in Article 1:

Palestine is the homeland of the Arab Palestineople; it is an indivisible part of the Arab
homeland, and the Palestinian people are an integraof the Arab nation.

The PLO’s 1988 Declaration of Independence reigek#his view, invoking Arab nationalism and
pan-Arab solidarity:

The State of Palestine is an Arab state, an integindivisible part of the Arab nation, at
one with that nation in heritage and civilisatianth it also in its aspiration for liberation,
progress, democracy and unity. The State of Pageaffirms its obligation to abide by the
Charter of the League of Arab States, whereby doedination of the Arab states with each
other shall be strengthen@&.

In this conception, the Palestinian nation is g@it of the larger pan-Arab nation but it is the
Palestinian people that holds the right to seledatnation.

Within the territory which formed Mandate Palestjrigalestinian identity is an ethnic identity in
being distinguished by local customs and the Arifbiguag@.72 Millions of Palestinians living
elsewhere do not necessarily share these custameyhr, though they may celebrate them

%9 See, for example, Mutaz Qafishéhl egal Examination of Palestinian Nationality untiee British Rule
unpublished doctoral thesis (No. 745), Universiteneva, Institut Universitaire de Hautes Etudes
Internationales (Geneva, 2007).

% The Palestinian population totals some nine tam#lion people, of whom about 3.9 million live the OPT,
about 1.3 million live in Israel, and about 1.8lrit live as refugees in Jordan, Syria, and Lebanon

" palestinian Declaration of Independentigiers, November 15, 198&produced in Yehuda LukacBhe

Israeli-Palestinian Conflict — a documentary recdr@67-1990 (Cambridge: Cambridge University Press,
1992).

2 0On Palestinian national identity, see especiaflgt®d Khalidi,Palestinian Identity: The Construction of
Modern National Consciousne&Solumbia, 1997).
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symbolically as part of Palestinian nationalistregsion, so ethnicity in the sense of customs and
language is not a consistent factor in Palestimantity.

Religion is not a marker of Palestinian identityedo the population’s mixed confessional
composition7.73 The PLO Charteaffirms a non-discriminatory view of religion:

Article 16: The liberation of Palestine, from a spiritual gahview, will provide the Holy
Land with an atmosphere of safety and tranquitlgich in turn will safeguard the country's
religious sanctuaries and guarantee freedom ofhwmemnd of visit to all, without
discrimination of race, colour, language, or r@igiAccordingly, the people of Palestine look
to all spiritual forces in the world for support.

In this vein, the PLO Charter specifies that thdses ‘who had normally resided in Palestine until
the beginning of the Zionist invasion’ are consakePalestinians. Nonetheless, Israeli policy and
doctrine has constructed Palestinian identity esigious identity to the extent that Palestinians
understood not to be Jewish. treat Palestinian $\fadamentally through their identity as non-Jews
(understood in religious, national and ethnic tgrwiso must, on this basis, be excluded from Jewish
settlements and adjacent lands in the OPT. Israalslation of this doctrine into specific poligie

and practices in the OPT is examined in Part thigf chapter.

In conclusion, Jewish and Palestinian are grouptities that are understood to be acquired at,birth
in which membership is seen as continuous, immetabt not usually challengeable. On the basis of
the two groups’ perceptions of themselves as distthird parties including the British Mandate
authorities and the UN Committee on the EliminatbiRacial Discrimination have treated them as
such. Further, ‘Jewish’ functions in Israel-Palestas a group identity in which ideas about descent
nation, religion, and ethnicity combine to suppwttrines, promoted by the State and embedded in
Israeli law, which hold that lineal Jewish desdenin antiquity justifies extending special rightzda
privileges to Jews in historic Palestine, denyimgrights of non-Jewish Palestinians. Thus Jewish
and Palestinian identities, as they operate ifofA& in relation to each other, fit the concerns of
ICERD regarding racial discrimination and functes ‘racial groups’ for the purpose of the
definition of apartheid.

(1) B.4. Inadmissibility of Discrimination basedn Citizenship

It may be argued that Israel cannot be held rediplen®r apartheid, whether under ICERD or the
Apartheid Convention, because Palestinians undrrpation are treated differently from Jewish
settlers in the same territory not because Jew$atestinians are locally constructed as racialgso
but only because they are not Israeli citizen#rhicle 1(2), ICERD provides that ‘this Convention
shall not apply to distinctions, exclusions, restons or preferences made by a State Party to this
Convention between citizens and non-citizeBx facie Israel could rely on Article 1(2) to justify
any ‘distinctions, exclusions, restrictions or preinces’ it makes in favour of its own citizensha
OPT.

It is submitted here that such a claimed justif@atvould be in breach of Israel’'s duty to apply
ICERD in good faith, which is codified in Articld& of the Vienna Convention of the Law of

Treaties””* Such a claimed justification would amount to Aose of right on the part of Isrdéf.

7 A survey in 1944 found that about 8 percent ofgthpulation of Palestine was Christian, althougteot
sources put the proportion higher: see Table IptRation of Palestine by Religions’ & Survey of Palestine:
Prepared in December 1945 and January 1946 foirtf@mation of the Anglo-American Committee of
Inquiry, Volume I, p. 141reprinted by the Institute for Palestine Studieagiiington, DC, 1991).

" Article 2(6), which is a codification of pre-existj custom, provides: ‘Every treaty in force is hirgdupon
the parties to it and must be performed by thegoind faith’.

>0On the doctrines of good faith and the related enatt abuse of rightapus de drojtsee, for example, B.
Cheng,General principles of law as applied by interna@bnourts and tribunalgLondon: Stevens, 1953), pp.
106-160; H. Lauterpachthe function of law in the international commur{Bfarendon Press: Oxford: 1933),
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The rule in Article 1(2) must be construed, in#@ds of CERD ‘so as to avoid undermining the
basic prohibition of discriminatior?’® The Committee adds:

Under the Convention, differential treatment baseaitizenship or immigration status will
constitute discrimination if the criteria for sudlfferentiation, judged in the light of the
objectives and purposes of the Convention, ar@pplied pursuant to a legitimate aim, and
are not proportional to the achievement of this. Him

As Keane has observed, ‘[s]uch distinctions canmaiyever, be made on the grounds of race, colour,
descent, or national or ethnic origfﬁ?

The legitimacy of an occupant differentiating betwats citizens and non-citizens to the benefit of
the former within occu_/pied territory accordingly shie determined by reference to the law of
belligerent occupatioﬁ.QOnly by virtue of being an occupant is Israel thedii to exercise jurisdiction
in the OPT. By virtue of that same jurisdictiomael is also bound to apply ICERD. This intrusan
specific context allows for the operation of the specialigrinciple in its second interpretative form:
the ‘general’ law embodied in ICERD falls to beeirgreted in the light of the ‘special’ law containe
in the regime of belligerent occupation.

The fundamental premise of the law of belligerezgupation is the protection of the territory’s
civilian population who are not nationals of thewgying power—that is, ‘protected persons’ within
the meaning of Article 4 of the Fourth Geneva Caie. This obligation arises from the
occupant’s primary duty under Article 43 of the Hadregulations to ‘take all the measures in his
power to restore, and ensure, as far as possiicprder and safety, while respecting, unless
absolutely prevented, the laws in force in the d:xylﬁso In passing, Gasser notes that an occupant
should not observe provisions of the law in forteccupied territory which are incompatible with
international humanitarian law binding upon theugmgng power, expressly giving as an example

pp. 286-306; V. Paul, ‘The abuse of rights and Hahes in international law’ (1977) 28sterreichische
Zeitschrift fir Offentliches Recht und Vélkerretd7; G. Schwarzenberger, ‘The fundamental priesiof
international law’ (1956) 8Recueil des courat 290-326; G. Taylor, ‘The content of the rulaiagt the abuse
of rights in international law' (1972-73) &itish Yearbook of International La@23; H. Thirlway, ‘The law
and procedure of the International Court of Just@®@0-1989 Part One’ (1989) &0itish Yearbook of
International Law4 at 7-49; and G. White, ‘The principle of goodHg in V. Lowe V and C. Warbrick (eds.),
The United Nations and the principles of internasiblaw: essays in memory of Michael Akehgsindon:
Routledge, 1994).

776 Committee on the Elimination of Racial Discrimiiwat General Comment No. 30: Discrimination Against
Non-Citizens1October 2004, paragraph 2.

777 |bid, paragraph 5.

778 David Keaneaste-based Discrimination in International HumaghRs Law(Ashgate: Aldershot, 2007),
p. 183.

719 |n the alternative, it may be argued that thisrapgh is mandated by Article 31.3.c of the Vienna
Convention on the Law of Treaties which requiresties to be interpreted in good faith, taking etcount
‘any relevant rules of international law’. On thége C. McLachlan, ‘The principle of systemic imgggpn and
Article 31(3) of the Vienna Convention’ (2005) Bternational and Comparative Law Quartey9.

780 For exegeses of Article 43 see, for example, Yistin Y,Legislation under Article 43 of the Hague
Regulations: belligerent occupation and peaceboddavailable atwww.hpcr.org/pdfs/OccasionalPaperl ;pdf
G. von GlahnThe occupation of enemy territory: a commentarghenlaw and practice of belligerent
occupation(Minnesota: University of Minnesota Press, 19%p),94-105; C. Greenwood, ‘The administration
of occupied territory in international law’, in Blayfair (ed.)/nternational law and and the administration of
occupied territory(Oxford: Clarendon Press, 1992), p. 241; M. SasAdicle 43 of the Hague Regulations and
peace operations in the twenty-first centuayailable atwww.ihlresearch.org/ihl/pdfs/sassoli.pd.
Schwarzenbergemternational law as applied by international casidnd tribunals. Vol.ll: The law of armed
conflict (London: Stevens, 1968), pp. 191-210; and E. Sokwéegislative power of the military occupant
under Article 43, Hague Regulations’ (1944—-45)ade Law JournaB93.
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‘openly discriminatory measure§’! If an occupant should not apply existing lawshié nature
then, it follows, he should not introduce them.

Leaving that consideration to one side, under A3 of the Hague Regulations, the occupying
power may enact measures for the security of itsewithin the territory (or suspend existing ihw
its application would prejudice their security) dodany other personnel required to fulfil its gl
maintain public order. This is a strict requirefnen

the occupying authorities may not enact provisiather than thosdirectly justified by
considerations of military security or public ordéf

This requirement precludes the occupant’s intradyoneasures that differentiate between its citizens
present in occupied territory who are not membéis dorces or administration of occupation and
civilians who are not its citizens (and thereforetpcted persons), to the benefit of the formehnis T
would be anultra viresact, in breach of the scope of the occupant’'slative powers under Article

43 of the Hague Regulations. The limitations inggbby this Article on the occupant’s legislative
powers thus trump the provision in Article 1(2)IGERD.

This consideration appliesfortiori to any measures favouring settlers who are prasé¢hée
OPT illegally, in breach of Article 49(6) of the #ioh Geneva Conventioi> Any attempt to justify
measures favouring settlecgu@ Israeli citizens) on the basis of Article 1(2)IGERD could only be
an abuse of rightapus de dro)t784 Acting to consolidate the presence of settlermtssimply the
pursuit of an improper purpose, it is the purstiillegal purpose, and moreover one pursued
knowingly from the start of the settlement procebsSeptember 1967, legal counsel to the Israeli
Foreign Ministry, Theodore Meron, advised the I1Brg@vernment that the creation of settlements in
the occupied territories would breach the protuaittontained in Article 49 of the Fourth Geneva
Convention, which, moreover, was:

categorical and is not conditioned on the motiwvegurposes of the transfer, and is aimed at
preventing colonization of conquered territory lityzens of the conquering Stalf®

Finally, the argument that discriminatory treatmenPalestinians in the OPT is not racially
motivated but is based purely on citizenship igdimgical. Under Israeli law, Palestinian refugees
from within the Green Line and living in the OPT with not be prevented from returning to Israel and
obtaining Israeli citizenship if they were Jews.RIEhas expressed concern precisely with the case
of long-term residents who are denied citizenshiphe grounds of their race, ethnicity or descent
group, as noted earlidRegarding ‘access to citizenship’, CER&ommends that States:

[rlecognise that deprivation of citizenship on Hasis of race, colour, descent, or national or
ethnic origin is a breach of States parties' obibgs to ensure non-discriminatory enjoyment
of the right to nationalit)7,86

781 Hans-Peter Gasser, ‘Protection of the civilianyation’, in Dieter Fleck (ed.)The handbook of
humanitarian law in armed conflic{®©xford: Oxford University Press, 1995), p. 25&rq 547(4).

782 GasserCivilian population p. 256, para. 548(2), emphasis added.

783 The illegality of settlements, and thus of thesprece of settlers, was a unanimous finding of the
International Court in th€onsequences of a waltlvisory opinion: see the opinion of the Court] Rep, 2004,
183, para.120, and the Declaration of Judge Buéhnger?44, para.9.

844A State or person acts in bad faith where it @Blits rights—by pursuing an improper purposeniglan
account of an irrelevant factor, or acting unreabbp—and does so knowing that it is abusing ithtsg
Taylor, Abuse of rightsp. 333.

785 See G. Gorenber@he accidental empire: Israel and the birth of #edtlements, 1967-19{Rew York:
Henry Holt, 2006), pp. 99-102: quotation from Méegoapinion at 101.

¢ |bid, paragraph 14,
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Deprivation of citizenship arises in the preseatlgtin the context of Article 2(c) of the Apartheid
Convention concerning the ‘right to a nationaliﬂ?‘?.

Finally, it is significant to the question of c#iaship that the Apartheid Convention defines tihaer

of apartheid in reference to ‘southern Africa’ arad only South Africa. This inclusive terminology
reflected the practice of South Africa in extendapartheid practices into South West Africa (now
Namibia), which South Africa had held under a LeagtiNations mandate and refused to relinquish
after World War II. Thus through the 1960s, whea thnited Nations bodies condemned South
Africa for extending its doctrine of apartheid irfBouth West Africa(,88 and in 1973, when the
Apartheid Convention was adopted with languagemefgto ‘southern Africa’, South West Africa
was not officially annexed to South Africa andptspulation did not hold South African citizenship.
UN condemnation of South Africa for apartheid pices outside its sovereign territory and in respect
to non-citizens is a legal precedent for applyimg Apartheid Convention to Israel’s practices i th
OPT, where Israel similarly exercises jurisdictmt not sovereignty.

(I) B.5. Domination as the Purpose of Policy

As noted in Part I(A) of this chapter, both the Apaid Convention and the Rome Statute define acts
of apartheid as being committed, respectivelytlierpurpose of or with the intention of maintaining
domination and systematic oppression by one rgomlp over another. It could be argued that Israeli
practices are not intended to maintain a relatforewish domination over Palestinians in the OPT,
comparable, for instance, to white dominion overcks in South Africa, but are only temporary
measures to keep order, imposed on Israel by cstamoes of conflict, until a peace agreement
removes the need for domination. In other woddsninationmight not be the ‘purpose’ of Israeli
policy, but only the means to an end, which isdanination but ultimately the exclusion of
Palestinians from Israeli authority and responibiAccording to this argument, any system of
domination over the Palestinians as a group inritegim is only to defend Israel from an exogenous
security threat.

‘Interim’ measures of domination, irrespective loéit ultimate goal, still constitute domination as
prohibited by the international legal definitionagiartheid. The ‘Grand Apartheid’ strategy in South
Africa reflected this formulation. After the 196@ke apartheid regime in South Africa sought to
resolve the political problems arising from itsipglof racial domination by establishing black
Homelands and forcibly transferring the black pagioh out of white areas into the Homeland
territories where, it was proposed, black ‘natiomeuld become self-governing and ultimately
independent (see Section G.2 in this chapter). §ded of ultimate exclusion, which would
supposedly end long-term domination, was not hglohternational law to absolve the apartheid
government of its international responsibility iminating its system of racial domination.

This precedent indicates that Article 2 the Apadt@&onvention is not concerned with any potential
ultimate goals of a policy of domination and opgres. Rather, it is concerned with inhuman acts
committed for the purpose of establishing or mammg a system of domination and oppression by
one racial group over another. Part Il of this ¢bapvill review Israel’s practices in the OPT tcess
whether the inhuman acts prohibited by the Apadti@nvention are being committed, and, if so,
whether in isolation or as part of a system of d@tion over Palestinians in the OPT.

" |bid, paragraph 14,

% For example, GA Res. 2074 (XX) of 17 December 1866 GA Resolution 2145 (XXI) Question of South
West Africa (1966).
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() C. Application of the Apartheid Convention outside southern Africa

The Apartheid Convention takes its inspiration frapartheid South Africa not only in adopting the
term ‘apartheid’ but in defining the ‘crime of apgaid’ in the chapeau of Article 2 as ‘similar jodis
and practices of racial segregation and discrinonads practiced in southern Africa’. This phrasing
clearly indicates that the Apartheid Convention barapplied outside southern Africa, but it could
also be interpreted to indicate that apartheiairitsern Africa provides the precise and unique
template or model by which all other potential nags are to be tested for apartheid.

This interpretation would be incorrect. Becaus@ecurrence of apartheid outside of southern Africa
will inevitably present unique features, reflectingal histories and social particularities, limgithe
Apartheid Convention’s application too closely tagtices of the South Africa apartheid regime
could effectively exclude any other case from duiadg as a ‘crime of apartheid’. Acts in potential
violation of international law are correctly meastiagainst the provisions of the legal instruments
drafted to address them; other cases where tt@atian occurred are illustrative. This interpraat

of apartheid is supported by the Committee on fimiation of Racial Discrimination, which
observed in General Comment 19, paragraph 1:

The Committee on the Elimination of Racial Discmaiion calls the attention of States
parties to the wording of article 3, by which Ssaparties undertake to prevent, prohibit and
eradicate all practices of racial segregation guadtheid in territories under their jurisdiction.
The reference to apartheid may have been diregt@dsavely to South Africa, but the article
as adopted prohibits all forms of racial segregsitioall countries®
Clark also contends that ‘the Convention is draiteslich a way as not to apply solely to the South
African case, although South Africa is mentionedagxample’™ The prevailing view of
international legal scholars is that while the Gamtion was drafted specifically with southern Adric
in mind, it is clearly universal in character arad nonfined to the practice of apartheid as seen in
southern Africd”! During the drafting of the Apartheid Conventiotgte representatives admitted
that its terms could apply beyond the geograpticeis of southern Africd?? In the words of the
Cypriot delegate: “When drafting and adopting sanhnternational convention, it must be
remembered that it would become part of the bodwptefnational law and might last beyond the time

whenapartheidwas being practiced in South Africa>

That the drafters of the Apartheid Convention idishthat it supply a self-standing and universal
human rights instrument can be read literally iticde I

89 Committee on the Elimination of Racial Discrimiivat General Recommendation No. 19: Racial
segregation and apartheid (Art.,3)8 August 1995.

9% Roger S. Clark, ‘Apartheidin M. Cherif Bassiounilnternational Criminal LawVolume |, 1999, 643, pp.
643-644.

91 See, for example, llias Bantekas and Susan Niaistinational Criminal Law Second Edition, (Cavendish,
2003), pp. 121-122.

92 See the statement by Mr. Wiggins (United StateSnoérica), UN General Assembly, Official Record8™2
Session, 1973,%and 4" Committees, 2003meeting, 22 October 1973, Agenda Item 53, Draftv@ation on
the Suppression and Punishment of the Crimfgpairtheid(continued (A/9003 and Corr.1, chaps XXIlI, sect.
A.2, A/9095 and Add.1), p. 142, para. 36. (“Artitlerould be open to very broad interpretations gdeyond
both the intentions of its drafters and the gedgiag limits of southern Africa.”). See also thatement by Mr.
Petherbridge (Australia) at p. 143, para. 4. (“..tbacept of apartheid was being widened to sudkxéent
that it could be applicable to areas other tharttSAfrica.”) The additional words “as practisedsouthern
Africa” inserted into Article 2 was first suggesteg Mrs. Warzazi (Morocco) at the 200Beeting, 24 October
1973, p. 150, para. 12.

93 See the statement by Mr. Papademas (Cyprus) pipid,42-143, para. 39.
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The States Parties to the present Convention @ettiat apartheid is a crime against
humanity and that inhuman acts resulting from tbiecies and practices of apartheidd
similar policies and practices of racial segregatiand discriminatiopas defined in Article 2
of the Convention, are crimes violating the pritespof international law, in particular the
purposes and principles of the Charter of the Wdniations, and constituting a serious threat
to international peace and security. [emphasisddde

Reference to practices by the South African apattiegime nonetheless proved useful to this study
by providing some indication of what the internaabcommunity sought to prohibit in adopting the
Apartheid Convention. Reference to South Africtherefore treated here as a comparative case
useful to illuminating possible practices that faithin the ambit of the Apartheid Convention. Some
differences in doctrine and practice distinguighttio cases: for instance, apartheid in South Afric
entailed the legislation of racial micro-differesda ways not seen in Israeli discourse and the
adjudication of group identities was accomplishigfcently. Other features, such as laws that
provide privileged access to land by one grouéoexclusion of others, are similar.

(I D. Apartheid in South Africa: Legislative Foundations

Apartheid in South Africa established the Statéhasstate of the white population exclusively by
prohibiting black South Africans from having anyia®in its governance. The policy apartheid
(Afrikaans for ‘separateness’, sometimes discussedeparate development’) was adopted by the
white Afrikaner nationalists who came to power ough Africa with the election victory of the
National Party in 1948. Apartheid was designed Blaouth Africans were to be granted ‘self-
government’ over a number of isolated and ethnidadised ‘homelands’, while the rest of the country
was to remain the exclusive preserve of white Sédititans. Mokgethi Motlhabi points out that:

Although the word ‘apartheid’ means (race) sepamaii is often distinguished by Afrikaner
writers from segregation, which has always beemten of race relations in South Africa
and was guaranteed by a pass system for Africassintroduced by the British in 1809. For
the Afrikaner segregation, as opposed to apartdeidiot go far enough. It still offered

Black people some hope, according to them, thautir education and adequate assimilation
of Western civilization they could become equalsvbites and finally have a share in the
government of the country. Apartheid not only diday with such ‘false hopes’, but went
further to ‘retribalize’ black people by emphasgimeir ethnic differences, separating them
residentially on this basis. As a result of thi¢igy, most of the Africans would be resettled

in their supposed homelands, visiting ‘white Soéiica’ only as ‘migrant’ worker<?*

Soon after coming to powe?sa,5 the National Party introduced a series of apalltham'/s7 %in order to
implement its vision of a white South Africa semdcby black migrant workers. The three legislative
foundations underpinning the apartheid system wWerdopulation Registration Act 30 of 1950, the
Group Areas Act 41 of 1950, and the Pass Laws,wihiduded several acts. Even though other
legislation was to follow (discussed below), thettutes formed the bedrock of the apartheid state
and sparked the Defiance Campaign of 1952, whi¢trrimresulted in the arrest of thousands of
South Africans who had taken part in the camparghtae banning of many of their leadéts.

94 Mokgethi Motlhabi,The Theory and Practice of black Resistance to thpit — A Social-Ethical Analysis
(Johannesburg: Skotaville Publishers, 1984vp.

9 The National Party came to power in 1948 undetahdership of Dr. D. F. Malan. In 1954 Malan was
succeeded as leader of the National Party by $trgdom, who in 1958 was replaced by Dr. H. F. Weerd.
These three Afrikaner nationalist leaders are gdlyaregarded as the prime architects of the paidicy
apartheid.

98 Described by Brian Bunting in his bodkhe Rise of the South African Refefarmondsworth: Penguin,
1964) as ‘South Africa’s Nuremberg Laws.’

97 Roger OmondThe Apartheid Handbook, 16.



CHAPTER IV FROHIBITION OFAPARTHEID | 169

Sporadic violence and protests continued througti@ii950s, culminating in the Sharpeville
massacre of 1960 when police shot dead 69 peoplemehe protesting against the infamous pass
laws. A state of emergency was declared and thavwdnl Organisations Act was passed, outlawing
the African National Congress (ANC) and the Pancafnist Congress (PAC). In terms of this Act,
those found guilty of furthering the aims of eitloéithese two organisations could be convicted and
sentenced to up to ten years imprisonment. BatiC and the PAC went underground and took
up arms against the apartheid government. Dan @'#paints the following portrait of apartheid
South Africa during the 1960s:

This was perhaps the bleakest period in South &8idismal history. The relentless,
paranoid witch hunt for perceived enemies, the ihykdind and fanatical implementation of
the smallest details of apartheid, the Mother Gywrehsorship, and the imposition of
fundamentalist Calvinist values on the broaderetgcall conspired to reinforce the most
mean-spirited, petty-minded and ignorant parogbtidistinism in public and intellectual life.
These were years when Black Beauty was bannedoaersive literature; when ‘swimming
on Sundays’ was condemned as a moral outrage; prfoemnent theologians could seriously
claim that the devastating drought of 1966 was &pdnishment for the fact that white
women had adopted the miniskirt; when the wholaetpthrilled to salacious (and frequent)
newspaper reports of the prosecution under the halitypAct of pro-apartheid Dutch
Reformed Church clerics, and thousands of othetewhales, who had slept with black
women’®

The Black Consciousness movement, led by Steve, Rikerged in the late 1960s and contributed to
the Soweto uprising which began on 16 June 19 uprising started as a protest by
schoolchildren against the compulsory use of Alik@as a medium of instruction in African schools,
before retaliatory state repression engulfed thieeecountry in a wave of violent anti-apartheid
protests. Hundreds of protesters were killed amatisoned, and many others fled into exile.
Violence and unrest continued throughout the 198@8ng which the apartheid regime declared
successive states of emergency and ultimately adapttotal strategy’ to resist what it called até
onslaught’ from anti-apartheid forces.

Finally, facing ungovernable mass protests andiadganational economy, in 1991 the last white
nationalist President of South Africa, W. A. de tkleannounced the unbanning of the anti-apartheid
political movements, and the release of their lemdecluding Nelson Mandela, the leader of the
ANC. The formal edifice of apartheid ended witk grassing of South Africa’s Interim Constitution
of 1994, which paved the way for the country’stfolemocratic election and the inauguration of
Nelson Mandela as South Africa’s first black presidon 10 May 1995.

The apartheid legal system did not emerge fullyted when the Nationalist Party came to power in
South Africa in 1948. It was preceded by almostéthundred years of colonial oppression, which
dispossessed black South Africans of their langir tights, their political systems and authorapnd
their human dignity. Key segregation laws thaaleshed the legal foundation for apartheid were
indeed passed long before the Nationalist Party paover in 19482° The most significant of these
were the Natives Land Act, No 27 of 1913 and th&vwga (Urban Areas) Act of 1923. The 1913 Act
made it illegal for blacks to purchase or leased fmam whites except in reserves and thus restticte
black occupancy to less than 8 percent of Soutlt#& land®® In the Apartheid era, the reserves
were converted into Bantustans (Bantu Homelands$)saxeral were later declared ‘independent’
states within South AfricZ>*

98 Dan O’MearaForty Lost Years — The Apartheid State and thetieslof the National Party 1948-1994
(Randburg: Ravan Press, 1996), p. 110.

" TRC Report, Vol. 1, CAP 2, para 6.

800 The Cape was the only province excluded from tbieas a result of the existing black franchisetsghat
were enshrined in the South Africa Act.

801 The Native Land Act was repealed by the AbolitidiRacially Based Land Measures Act (No. 108) 1.9
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The Natives (Urban Areas) Act of 1923 laid the fdations for residential segregation in urban areas.
The Act divided South Africa into 'prescribed' (arf) and 'non-prescribed’ (rural) areas, and strictl
controlled the movement of black males betweertiloe Each local authority was made responsible
for the blacks in its area and 'Native advisoryrdsawere set up to regulate the inflow of black
workers and to order the removal of 'surplus' ldggkose not employed). As a result, towns became
almost exclusively white. Only domestic workers gvatlowed to live in towns. The 1923 Act was
superseded by the Native (Urban Areas) Consolidata No 25 of 1945, which was repealed by the
Abolition of Influx Control Act No 68 of 1986.

After 1948, the legal system underpinning apartlesimlved to meet changing conditions and rising
resistance and came to penetrate every aspecudf 8frican life, until its eventual demise witheth
emergence of a democratic South Africa in 19%fgr&gation was systematically formalized by the
National Party through a complex amalgam of |eg"[$ﬂ'8802 The legal foundations of the system
were the Population Registration Act 30 of 195@, @roup Areas Act 41 of 1950 and the Pass Laws.
The Population Registration Act of 1950 establistieed all South Africans must be categorised on
the basis of race and carry at all times a carddtiaulated their racial group. The Group Areas éic
1950 partitioned the country into different geodrigpareas allocated to each racial group. The Pass
Laws then restricted people to their assigned lbyaastricting or prohibiting their entering anyar

not assigned to their group. Resistance to thiesysvas ruthlessly suppressed.

A fuller picture of the statutes passed by thethpead Parliament, here in chronological order,
demonstrates the breadth of legalization for dmsicrating on the basis of race:

» The Suppression of Communism Act of 1950 banne&theh African Communist Party as
well as any other party that the government chodaltel as ‘communist’. It made membership
in the SACP punishable by up to ten years imprisamm

*» The Riotous Assemblies Act of 1956 prohibited diteoly gatherings.

= The Unlawful Organisations Act of 1960 outlawedaigations that were deemed threatening
to the government.

» The Sabotage Act was passed 1962, the General ll@ndment Act in 1966, the Terrorism
Act in 1967 and the Internal Security Act in 1976.

= The Bantu Authorities Act of 1951 created sepagateernment structures for blacks. It was the
first piece of legislation established to suppbe government's plan of separate development
in the Bantustans.

= The Prevention of lllegal Squatting Act of 195laled the government to demolish black
shack-land slums.

= The Native Building Workers Act and Native Servitevy of 1951 forced white employers to
pay for the construction of housing for black waeskeecognized as legal residents in 'white'
cities.

= The Reservation of Separate Amenities Act of 19%Biipited people of different races from
using the same public amenities, such as restaynauitlic swimming pools, and restrooms

» The Bantu Education Act of 1953 crafted a sepaaateinferior didactic scheme for African
students under the aegis of the Department of iB&ducation.

= The Bantu Urban Areas Act of 1954 curtailed blacggration to cities.
= The Mines and Work Act of 1956 formalised raciaalimination in employment

= The Promotion of Black Self-Government Act of 1958renched the NP's policy of separate
development. It set up separate territorial govemisiin the ‘homelands’, designated lands for

802 TRC Report, Vol. 1, CAP 2, paras. 22-24
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black people where they could have a vote. The oh&wouth Africa thus had a white centre
with a cluster of black states along its borders.

» The Bantu Investment Corporation Act of 1959 seaupechanism to transfer capital to the
homelands in order to create employment there.

» The Extension of University Education Act of 1958ated separate and ultimately inferior
universities for blacks, coloureds and Indians. &irtlis act, existing universities were not
permitted to enrol new black students.

» The Physical Planning and Utilisation of Resouresof 1967 allowed the government to
stop industrial development that employed blacklebn ‘white' areas and redirect such
development to homeland border areas.

= The Black Homeland Citizenship Act of 1970 chantezlstatus of the inhabitants of the black
Homelands so that they were no longer citizensootisAfrica.

» The Afrikaans Medium Decree of 1974 required the afsAfrikaans and English on a fifty-
fifty basis in high schools outside the homelands.

Select examples of this legislation will be disagsghere relevant throughout the following review
of specific practices of apartheid South Africadwel which is intended to inform and provide
historical precedent for the review of Israel'sgpizes in the OPT vis-a-vis the individual acts of
apartheid detailed in Article 2 of the Apartheidr@ention.
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PART Il: REVIEW OF ISRAELI PRACTICES IN THE OPT
(I A. Introduction

This chapter now reviews Israel's practices inGHETl as they relate to the definition of aparthaid a
formulated in Article 2 of the International Conten on the Suppression and Punishment of the
Crime of Apartheid (henceforth ‘Apartheid Conventjo With the Apartheid Convention as a
guiding framework, this chapter also takes accofitihe definition of apartheid drawn from Articles
7(1) and (2) of the Rome Statute, along with thts atracial discrimination prohibited by Article 5
of ICERD. The latter provides an array of convemionorms by which Israel is bound, and which
may fall within the prohibition of apartheid wheoromitted as part of an institutionalised system of
racial discrimination and oppression by a domimantal group. The specific acts criminalised in the
Apartheid Convention and the Rome Statute (mutdelyre, etc) and prohibited by ICERD do not
define the practice of apartheid; but, rather,igrenost severe manifestations.

Each practice defined by the Apartheid Convent®maraact of apartheid when part of an overall
system of racial domination is addressed herergetparts: (1) the meaning of the provision of the
Apartheid Convention and corresponding provisionkC&RD and the Rome Statute; (2) a short
review of relevant laws, policies, and practiceapartheid South Africa; and (3) a discussion of
relevant Israeli practices in the OPT. As commentar the Apartheid Convention is scant,
discussion of the provisions’ meaning is drawn @gally from international human rights and
humanitarian law. Discussion of apartheid pract&®s policies in South Africa draws principally
from the 1998 report of South Africa’s Truth andcBeciliation Commission (TRC), which provides
a concise and authoritative assessment. Discus§igmaeli practices and policies and their impact
draws from reports and findings of the United Nagi@nd other international organisations,
jurisprudence of international and domestic countiiding the Supreme Court of Israel, scholars of
international law, and Palestinian and Israeli hnmghts organisations.

(1N B. Article 2(a)(i) — Denial of Right to Life by Murder of Members of a Racial Group

B.1. Interpretation

The formulation of Article 2(a)(i) of the Aparthe@bnvention is drawn from Article 2 of the
Genocide Convention. However, the relevant prowisibthe Genocide Convention speaks of
‘killing’ rather than ‘murder’. This distinction isot insignificant. The formulation in the Genceid
Convention does not seem to distinguish betweetatting of life sanctioned by law, such as the
death penalty, and killings perpetrated beyondatwe The limitation in Article 2(a)(i) of the
Apartheid Convention to the category of ‘murderthiss narrower.

The South African apartheid regime practiced theglipenalty, which was often used against
opponents of apartheid, particularly for secur#éiated offences. To the extent that such takingeof
was sanctioned by South African law, and carriedimaccordance with due process standards, it
would not amount to ‘murder’ prohibited in this 8en. The Apartheid Convention’s prohibition
rather relates — where the requisite intentiondes established — to state sanctioned extra-fdici
killings of individuals.Such killing also falls under the prohibition intiste 5(b) of ICERD of racial
discrimination in the enjoyment of "the right tacesty of person and protection by the State agains
violence or bodily harm, whether inflicted by gowerent officials or by any individual group or
institution." The crime against humanity of murdsrdefined by Article 7(2)(h) of the Rome Statute
of the International Criminal Court amounts to ahumane act of apartheid when perpetrated in the
context of an institutionalized regime of systemaippression and domination by one racial group
over another.
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(I B.2. Practices in apartheid South Africa

Death became a core weapon used by Apartheid $duth to secure white domination over blacks
by eliminating its opponents and bringing the resi submission. ‘Denial of right to life by murder
included judicial killings that violated due prosemnd extrajudicial killings such as shooting of
demonstrators (such as at Sekhukhune, Pondolaadyé&itile, and Soweto), murder of detainees in
jail and detention facilities, and targeted ass@s®ins by security agents and hit squads.

The TRC took the view that use of the death perthltyng apartheid was integral to maintaining the
apartheid system. Between 1960 and 1994, over h&0ple were hanged in South AfrREAOf

these, only one white person — John Harris — wasugrd for political crimes (bombing) within this
34-year period® Hanging of apartheid’s opponents was almost g daiturrence: during ‘the
Christmas rush of 1988’, 28 people were hanged@weeek’ It emerged before the TRC that 95
per cent of those hanged were black. All of thedemnned were sentenced by white (male) judges.

Beyond sanctioned capital punishment, the TRC caletl that the apartheid state sanctioned murder
of its opponent&”® Extrajudicial killings and targeted assassinatiohsiembers of the liberation
movement were common. While statistical data iSodilt to ascertain on the exact scale of
extrajudicial killings, some indication can be ab& from the amnesty applications before the TRC
which included 114 applications for the killing@89 peoplé€’” The State Security Council — which
sat atop the National Security management Systemntially targeted members of groups designated
as ‘terrorist’ operating outside South Africa. The@seasures also targeted their supporters and hosts
in cross-border raids that cost thousands of liethe tumultuous 1980s, the SSC agents began to
target its enemies within South Afrié%.The murder of people in detention is well docureent

(Steve Biko’s death in detention perhaps the mobtigised)®*

The TRC Report noted that the state's resort geeted extrajudicial killings was done with the
purpose of suppressing resistance to the apambgiche. The reason for such recourse was that
unexplained deaths were, by law, followed by amésq which required access to the body of the
deceased for examination of the cause of dé&tthile often such inquests relied on the word ef th
police alone, with very little circumspect interegmn, the inquest forum allowed the victim’'s
families to appoint counsel to cross-examine palice other witnesséS' In order to maintain

control of the political circumstances, there wHisative ‘condonation and tolerance of extrajudicia
killings, which [led] to a culture of impunity thaghout the security force&'?

The TRC identified that a pattern of targeted k@b of political opponents and resistance forces wa
established in which such people were abductegtrogated, and killed. More insidious was that
such persons were held in detention and pressyredribus means into providing information on
resistance activities. Once information was glednaa them, they were killed and never returned

803 TRC Report, Vol. 2, Ch. 3, para. 21.

804TRC Report, Vol. 2, Ch. 3, para. 27.

805 Testimony of Paula McBride, before TRC: see TR@dRe Vol.4, CAP 2, para. 49.
806 TRC Report, Vol. 1, Ch. 2, para. 80.

807TRC Report, Vol. 6, Ch. 3, Ch. 1, p. 192.

808 TRC Report Vol. 1, Ch. 2, para. 79.

809 See TRC Report, Vols. 3 and 4.

810 TRC Report Vol. 2, Chap 3, pp. 205-215.

811 TRC Report, Vol. 6, Section 5, Chap 2, p. 627.

812 TRC Report, Vol.6, Section 3, Chap 6, Part £09. The Report identifies phrases used in security
documents and Parliamentary speeches which imkiliety with impunity of resistance members.
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home to their families, which resulted in the defééct of the families not knowing what had
happened to their loved ones and with them beinellied with the stigma of being traitds.

One of the challenges faced by the TRC in the atypesceedings was that authorisation and
command responsibility for extrajudicial killingsas often hard to establish, since the rhetoriglto k
political opponents was always extant. What isrclean statistical evidence is that a significant
number of deaths in detention occurred, whichdscative, in part from requests for amnesty for
such killings. The creation of the Civil Co-opeoatiBureau and Vlakplaas were particular instances
indicative of planned and structured eliminationesfistance by whatever medHsEvident from the
requests for amnesty were the means of extrajuditliags that occurred. These applications were
categorised by the TRC as (a) abductions followekiling (deaths in detention, suicides, accidents
and natural causes); (b) assassinations of pecemssdered to have a high political profile both
inside and outside the country; (c) assassinatbbmslividual MK and Azanian People’s Liberation
Army (APLA) personnel both inside and outside tbartry, and (d) cross-border raftis.

(I B.3. Israeli practices in the OPT

Since 1967, thousands of Palestinians in the OR& been killed by the Israeli military forces ireth
name of maintaining Israel's occupation and regfrdomination over Palestinians. During the two
intifadas(1987-1993 and 2000 onwards), more than 6,00GtaEns have been killed by the Israel
army®'® One form of these killings, which is analogougptactices in apartheid South Africa, stems
from the pattern of excessive use of force aga&indtan demonstrators protesting Israel practices
the OPT. Such killings form part of a broader ppl suppression of opposition to the Israeli
occupation and disregard for Palestinianifeln accordance with the emphasis placed aboveen t
Apartheid Convention’s prohibition on state-sanotid policies of extra-judicial killing, the followg
discussion focuses on extra-judicial killing of &inians, the most severe manifestation of Issael’
intent to suppress opposition to the occupationinoractices.

Over the course of the occupation, Israel has esdyagspecific forms of killing in the OPT: the
extrajudicial, summary or arbitrary execufidiof Palestinians opposing Israel's regime of octiapa
and designated for so doing as ‘terrorists’. Thadk authorities routinely contend that such extra
judicial killings are necessary due to difficultiesarresting suspects. However, a common form of

813 TRC Report Volume 6, Section 5, Ch 2, p. 624.
814 TRC Report Vol.6, Section 5, Chap 2, p. 628.
815 TRC Report Vol.6, Section 5, Chap 2, p. 629.

816 For statistics on fatalities during the first aetond Intifadas see B'Tselem/ Israeli Informatientre for
Human Rights in the Occupied Territoridgtp://www.btselem.org/english/Statistics/Index.a&pcording to
B'Tselem, the number of Israelis killed by Paldatis during the second Intifada from 29 Septembé02o 30
September 2008 is 490 Israeli civilians and 90elsisecurity forces personnel. See also the RailastCentre
for Human Rights—Gaza (PCHR), ‘Statistics relateditAgsa Intifada: 29 September, 2000: updated 27
August, 2008’, available alittp://www.pchrgaza.org/alagsaintifada.html

817 palestinian demonstrations against the Wall invttest Bank, for example, are consistently met .1
with excessive and disproportionate use of forcéskgeli forces. The village of Ni'lin is one casepoint. See,
for example, Al-HagRight To Life of Palestinian Children DisregardedNi’lin as Israel’s Policy of Wilful
Killing of Civilians Continue¢7 August 2008), available ahttp://www.alhag.org/template.php?id=387

818 ‘Extrajudicial, summary and arbitrary executions kegal terms used to describe killings which hiaken
place in circumstances which contravene internatitaw. See Special Rapporteur of the Commission on
Human Rights on Extrajudicial, Summary or Arbitr&yecutions available at:
http://www.unhchr.ch/executions/questionnaire
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killing witnessed in the OPT is the summary exemubf Palestinians already under the control of
Israeli agents, who were killed rather than argesteprovided with medical treatmetit.

In the early 1990s, the Israeli army and the BoRi#ice established undercover military units in
which soldiers were disguised as Arab civiliansofin in Hebrew a$/ista’arvim). Their official
mission was to capture ‘wanted’ Palestinians. H@vemany ‘wanted’ Palestinians who were
supposed to be arrested were in fact assassffafétkese units operated in conjunction with the
General Security Services (GSS or ISA), and madetimtelligence informatioff Israel
traditionally denied that these undercover unitsanassassination squads.

Israel altered its official policy regarding targegtassassinations following the outbreak of thersgc
intifadain September 200%° The Israeli political establishment gave the atalgroader license to
liquidate Palestinian terrorists’ and allowed thea ‘to act against known terrorists even if theg a
not on the verge of committing a major attatkThis policy was reportedly sanctioned by then
Attorney-General, Elyakim Rubinsteff,and marked the beginning of a period in which Stal@ans
suspected of engaging in resistance activitiegpposing the regimare extra-judicially
executed as part of Israel’s official security pgli

Assassinations are carried out using guns fireshgyers, missiles fired from combat aircrafts,
ground to ground missiles, tank-fire and exploslegices planted in cars and public telephone
booths. To date, the killings have been carrieduodier circumstances that suggest a disregartidor t
lives of innocent bystanders. They also often oeman when the targeted person could have been
arrested by the Israeli arrf.

One such ‘targeted killing’ was that of Salah Mistsluhammad Shehadeh, suspected leader of the
Izz ad-Din al-Qassem Brigade, the military wingHzfmas. On 22 July 2002, the Israeli army targeted
the building in which Shehadeh was staying, usiogexton bomb dropped by an F-16 plane in a
densely populated neighbourhood of Gaza City. &iifleeople were killed, including Shehadeh, his
wife and nine children. Fifty others were injureslaaresult of the disproportionate att&clOther

819 For details of four separate incidents of suchagudlicial and summary executions in the sameiaraa
short period of time, see Al-Habptervention to Diplomatic Representatives Regagdhre Extrajudicial
Executions of Palestinians in the Jenin A(@avlay 2007), available at:
http://www.alhag.org/etemplate.php?id=312

820 See B'TselemActivity of the Undercover Units in the Occupiedriferies (May 1992), available at:
http://www.btselem.org/Download/199205 Undercovaritt) Eng.doralso Middle East Watct License to
Kill: Israeli Undercover Operations Against ‘Wanteathd Masked Palestiniariguly 1993).

821 |bid.
822 bid., p. 90.

823 For historical background for the outbreak of $eeond Intifada, see Baruch Kimmerlifpliticide — Ariel
Sharon’s War Against the Palestiniath®ndon & New York: Verso, 2003), pp. 129-138; alses about
Peace, Barak and Sharon War against the Palestiian

824 Amos Harel and Aluf Benn, ‘Kitchen cabinet okayg@nsion of liquidation listHa'aretz 4 July 2001.

8253ee Gideon Alon, ‘Rubinstein backs IDF’s policytafgeted killings”, Ha’aretz (2 December 2001)
(Hebrew): ‘... The Attorney General added that thentdiquidations’ damages Israel’'s image and tha it
preferable to use the phrase ‘targeted killingsiéscribe the policy. The hits are carried out eting to
detailed orders, published by the military prosecstoffice, and in accordance with internatioreal)
Rubinstein said.’

828 |pid, pp. 11-12.

827 SeeMatar v. Dichter a federal class action lawshibught by the Centre for Constitutional Rights &C
and the Palestinian Centre for Human Rights — Ggainst the former Director of Israel’s GSS, Avchter,
charging Dichter with war crimes, extra-judiciallikig and other gross human rights violations fax h
participation in the aerial bombing of a Gaza restihl neighbourhood. The suit charges that Dicptevided
the necessary intelligence and gave final appravetop a one-ton bomb on an apartment buildirigén
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targets have included militants and political lead®elonging to different Palestinian political {es
and factions. Hundreds of Palestinian have beérdKiy targeted assassination since September
2000, with hundreds more non-targeted civilian &gders killed in the process.

The Israeli Military Advocate General's office oanvestigations into the killings of Palestinians
the OPT only in exceptional casé¥At the beginning of the secoimttifada, the Israeli High Court

of Justice refused to consider the legality oféssaassassinations policy, stating in response to
petition that, ‘the choice of means of war emplopgdespondents... is not among the subjects in
which this court will see fit to interven&? However, following a petition filed in January Z0@he
High Court accepted to hear a challenge to thditgas the assassinations polié$.In its December
2006 judgment, the Court dismissed the petitiolnguhat it cannot be determined that ‘targeted
killings’ are always legal or always illegal: ‘Adlepends upon the question of whether the standards
of c%g[omary international law regarding internagibarmed conflict allow that preventative strike o
not.’

The Court’s decision hinged on the definition ofilcins and combatants under international
humanitarian law and how ‘taking direct part intiliiges’ is construed. In this regard the Court
applied a broad and vague interpretation of thagsr

(T)he ‘direct’ character of the part taken shoubtl Ine narrowed merely to the person
committing the physical act of attack; those wheehsent him, as well, take ‘a direct part’.
The same goes for the person who decided uporctrend the person who planned it. It is
not to be said about them that they are takingidingct part in the hostilities”

This interpretation corresponds with the Israelitpal establishment’s position that all Palestims
involved in military resistance to the Israeli opation are legitimate targets for targeted killings
including members of the Palestinian political apititual leadershif®* Sheikh Ahmad Yassin and

middle of the night, which killed fifteen personsdanjured over 150 others. Legal documents abislat:
http://ccrjustice.org/ourcases/current-cases/matdiehter

8% uman Rights Watch, ‘Promoting Impunity — The I$rMilitary’s Failure to Investigate Wrongdoing’ {de
2005). See also H.C. 9594/@Tselem, et al. v. The Military Judge Advocate &ahet al.(still pending), in
which B'Tselem and the Association for Civil Riglsisrael (ACRI) demanded the initiation of crirain
investigations in all cases of Israeli soldiersirkil Palestinian civilians not involved in hosi#is. See also Hala
Khoury-Bisharat, ‘Israel and the Cultural of Impiyrii Adalah NewsletteVol. 37 (June 2007), available at:
http://www.adalah.org/newsletter/eng/jun07/arl.pdf.

8291 C. 5872/01MK Mohamad Barakeh v. Prime Minister Ariel Shar@D 46 (3), 1, dismissed 29 January
2001.

830 The petition was filed to the Supreme Court ord@duary 2002 by PCATI and LAW. See, H.C. 769M%&
Public Committee against Torture in Israel v. Thev€nment of Israghvailable at:
http://elyon1.court.gov.il/files eng/02/690/007/AB2007690.a34.pdf

81 paragraph 60 of the judgment.

832 paragraph 37 of the judgment. For a differenttjuzsisee, Expert Opinion by Antonio Cassese, ‘Orethér
Israel's Targeted Killings of Palestinian Terrosist Consonant with International Humanitarian Lzavailable
at: http://www.stoptorture.org.ilSome scholars have opined that this part of tiet's decision is adequately
supported in the existing literature: see, for eptamWilliam J Fenrick, ‘Th& argeted KillingsJudgment and

the Scope of Direct Participation in Hostilitie2007) 4Journal of International Criminal Justic2 at 332-338.

83 The Israeli leadership and army do not distingbistween Palestinian attacks on soldiers and setits
and Palestinian attacks on civilians. The Israkle€of Staff has declared that all members of Hauare
legitimate targets for assassinations. See Amoadifidirhe IDF presents moral arguments for assassirs,’
Haaretz(5 September 2003) (Hebrew), available at:
http://www.haaretz.co.il/hasite/pages/ShArt.jhti@RiNo=337186




CHAPTER IV FROHIBITION OF APARTHEID| 177

Abd el-Aziz Rantissi are among the more prominetitipal and spiritual leaders of Hamas extra-
judicially executed by Israel in recent ye&¥s.

While the main significance of the court’s judgmeatild be the attempt to transform the focus of the
judicial review from policy to individual actiori€® the actions of the political leadership and the
Israeli military in depriving ‘wanted’ Palestiniang$ their right to life has not been outlawed bg th
Courts. As in apartheid South Africa, extrajudidilings by Israeli forces are sanctioned by the
executive branch of the state, and constitute @gial part of an institutionalised system desigioed
eliminate dissent or resistance to the regime d@eroto maintain domination by one racial group over
another.

(1) C. Article 2(a)(ii) — Denial of Right to Life and Liberty of Person by Subjection to Torture
or to Cruel, Inhuman or Degrading Treatment or Punishment

(I C.1. Interpretation

The formal prohibition on the use of torture oredrunhuman or degrading treatment is possibly the
least contested component of the international mumgdts regime. Such conduct is prohibited by a
number of different international and regional hmmghts texts and is outlawed even during times of
war % Article 5 of the Universal Declaration of HumargRis states that ‘[n]o one shall be subjected
to torture or to cruel, inhuman or degrading treatthor punishment’. Similar — if not identical —
phrases can be found in Article 7 of the IntermaidCovenant on Civil and Political Rights (ICCPR),
Article 3 of the European Convention for the Protecof Human Rights and Fundamental Freedoms
and other regional human rights instruments. Funtbee, 144 states have ratified that UN
Convention against Torture and Other Cruel, Inhurnaegrading Treatment or Punishment

(CAT). Hence the language of Article 2(a)(ii) oktApartheid Convention reflects a similar
prohibition on torture or cruel, inhuman or degrepireatment or punishment, but shifts the focus
from the level of the individual to that of the g While not making explicit reference to tortore
cruel, inhuman or degrading treatment or punishmnicle 5(b) of ICERD prohibits racial
discrimination in the enjoyment of "the right tacesty of person and protection by the State agains
violence or bodily harm, whether inflicted by gowerent officials or by any individual group or
institution."”

Legal academics and practitioners generally adnaethe prohibition is both absolute and non-
derogable. As Lord Bingham of the House of Lord=ently stated, ‘[t|here can be few issues on
which international legal opinion is more clearriten the condemnation of torture. Offenders have
been recognised as the ‘common enemies of mankih8ome have gone a step further by
suggesting that the prohibition on torture is ictfpart of customary international law anpia
cogensnorm. InDelalic, the ICTY (Trial Chamber II) stated that the defimit of Torture contained

in the UN CAT was ‘representative of customaryringional law’®*®

Recent events at a global level — most notablyvtiae on terror’ — have brought these rogue prastice
back into the limelight and courts have had to glawith alleged violations of what was hitherto

834 See BBC News, ‘Israel’s ‘targeted killings’, (Lp# 2004), available at:
http://news.bbc.co.uk/1/hi/world/middle east/355680m

835 Ben Naftali, ‘A Judgment in the Shadow of Intefaaal Criminal Law’ (2007) Sournal of International
Criminal Justice322.

836 All four Geneva Conventions prohibit the use ofure. See also Article 2(2) of the UN Conventiogafst
Torture.

87 A (FC) and others (FC) (Appellants) v. Secretartite for International Peace Operatio885.

838 The Prosecutor v. Zejnil Delalic, Zdravko Mu¢itk/a/ "Pavo")Hazim Delic, Esad LandZa/k/a "Zenga")
Case No. IT-96-21-T, 16 November 1998, para. 459.
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widely considered a settled area of human rights*¥aThe violation of the prohibition on torture or
cruel, inhuman or degrading treatment — like thmerof ‘apartheid’ — is amternational crime®*
Hence the International Criminal Court could -hié Rome Statute’s jurisdictional provisions are
satisfied — exercise criminal jurisdiction over imduals responsible for torture committed as aneri
against humanity (on a widespread or systematis)al has been posited that States can exercise
universal jurisdiction over such violatioff$.In addition to constituting a crime against hurbairi
itself under the Rome Statute, torture can alsouemnim the crime against humanity of apartheid
according to Article 7(1)(f) where "committed iretbontext of an institutionalized regime of
systematic oppression and domination by one rgotlp over any other racial group or groups and
committed with the intention of maintaining thagiree". The focus of the Apartheid Convention’s
prohibition of the denial of the right to life ahderty of a person by their subjection to tortorgo
cruel, inhuman or degrading treatment or punishngesimilarly linked to a concern with racial
oppression; that is, the prohibition in Article %({& of the Convention is focused on instances of
torture or cruel treatment or punishment conneutiéldl an overall apartheid policy of racial
oppression.

(I C.2. Practices in Apartheid South Africa

Torture of detainees and other abuses associatedletiention were the main forms of violation
reported to the TRC Commission. Torture with polio@unity was indeed found to be the
cornerstone of the detention system, as ‘extradtifiymation, statements and confessions, often
regardless of whether true or not’ allowed theestat secure a successful prosecution and
neutralisation of yet another opponent of the dgdtsystem®? The TRC estimated that as many as
20,000 detainees were tortured in detention irEdstern Cape alone. Nationally, it would be more
than a hundred thousaffd. The TRC concluded that it was the policy of trepBrtment of Prisons

to use cruel, degrading and inhuman forms of punéstt on prisoners including caning, ‘spare’ diet,
leg irons and solitary confinemeft.

The TRC investigation revealed widespread tort@idetainees by the security agencies in all the
Provinces:” The most frequently reported perpetrator was éoarity police?*® Detention was
routinely accompanied by torture and sometimesdeatkath*’ Statements made to the Commission
revealed routine assault and torture of detainggmlice. Beatings were the most frequently
mentioned violation, but electric shocks were @ismmon and allegations of poisoning were made.
Some detainees returned home blind and/or deak soentally ill. Some of those jailed after
sentencing were also mistreat8tPrisons, as an institution of the state — toget¥itr the police,

839 See furtheA (FC) v. Secretary of State for the Home Departr(@005) UKHL 71,Public Committee
Against Torture in Israel v. Government of Isréglipreme Court of Israel, 1999 H.C. 5100/94 dr.
Department of Justice, Memorandum from Jay Bybssisfant Attorney General, to Alberto Gonzales,rGell
to the PresidentAugust 1, 2002.

840 Cryer et al.An Introduction to International Criminal Law anddeedureat 295.
841 |bid.

842 Max Coleman (ed.(Crime Against Humanity; Analysing the RepressiothefApartheid StatgHuman
Rights Committee of South Africa, Part A(3): ‘Thetention Weapon'. Available at:
http://www.sahistory.org.za/pages/library-resoutmetne%20books/crime-
humanity/detention%20weapon.htm

83 TRC Report, Vol.4, Ch. 7, para. 14 . See entitame for figures from other provinces.
844 TRC Report, Vol.4, Ch. 7, para. 67.

845 See generally TRC Report, Vol.3.

84 TRC Report Vol.2, Ch. 7, para. 28.

87 TRC Report, Vol.4 Ch. 7, para. 13; see Appendigho 7, ‘Death in Detention’.

848 TRC Report, Vol.3, CAP 2, para. 15.
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the judiciary and the security apparatus — wertagral part of the chain of oppression of those
who resisted aparthef’

(I1) C.3. Israeli practices in the OPT

Since the OPT came under Israeli military rule 961, Israel has employed a policy of arresting and
imprisoning Palestinians on a massive scale. Inconeat, at least 650,000 Palestinians, constituting
around 20 percent of the total Palestinian poputatif the OPT and close to 40 percent of the male
population, have been imprisoned at some time &yditcupying Power’ Between the beginning of
the second intifada in September 2000 and Feb2@0y, approximately 45,000 Palestinians were
imprisoned”. In February 2009, B'Tselem reported 7,940 Palists were being held in Israeli
prisons, 548 of whom were in administrative detam{without trial). Because arrest and
imprisonment are often accompanied by torture d$@used to extract confessions and gain
information about resistance activities, it is aigie that a primary purpose of this policy is to
suppress resistance to the occupation and cenmmaet'$sdomination over the Palestinian population
in the OPT®? Mass imprisonment has also severely impacted ahestnian community and families
of prisoners in the OP¥?

As noted by the UN Committee Against Torture inGiancluding Observations on Israel from 2001,
the absolute prohibition on torture in internatiblaav has not been incorporated into Israeli fatin
1999, the Israeli High Court of Justice held cartaethods of interrogation to be illegal, but akaolithe
use of pressure and discomfort for the purposgtaieing information from interroge&%. The High
Court also indicated that agents of the Generalr$gServices (GSS, also referred to as the Israel
Security Agency, or ISA), who used torture in extescircumstances on so-called ‘ticking boniBs,’

849 TRC Report, Vol.4 CAP 7, para 1 and Human Righis@ittee (1998), p. 55.

80 Addameer, Prisoners’ Support and Human Rights éaton, ‘Political Detention’. Available at:
http://mww.addameer.org/detention/background.html

81 The Palestinian Central Bureau of Statistics, sPfRelease on the Occasion of Palestinian Pris@asis
14 April 2007. Available athttp://www.pcbs.pna.org/Portals/ pcbs/PressReled&gsoners Day2007.pdf

82 See, e.g., Lisa Hajjar, ‘International Humanitarizaw and ‘Wars on Terror’: A comparative analysiis
Israeli and American doctrines and policiggurnal of Palestine Studiggol. XXXVI, no. 1 (Autumn 2006),
pp. 21-42.

853 See, for example, testimonies gathered by HaMek@entre for the Defence of the Individual and BEsn:
The Israeli Information Centre for Human Rightshe Occupied Territories, in ‘Absolute Prohibitidrhe
Torture and lll-Treatment of Palestinian Detainebtay 2007.

84 Available at:http:/mww.unhchr.ch/tbs/doc.nsf/(Symbol)/A.57 .4 as.47-53.En?Opendocumdstael ratified
the International Convention Against Torture antdeédiCruel, Inhuman or Degrading Treatment or Puméstt
(CAT) on 3 October 1991. It has placed two resd@oaatto the Convention: ‘1. In accordance with élgi28 of
the Convention, the State of Israel hereby declifyasit does not recognise the competence of trerflittee
provided for in Article 20; 2. In accordance withrpgraph 2 of article 30, the State of Israel hedslares
that it does not consider itself bound by paragrhpifithat article.’ Israel has not signed the Gmal Protocol
to the Convention.

85 H.C. 5100/94The Public Committee Against Torture in Israellve Government of Israeb3(4) P.D. 817.

8% The term ‘ticking bomb’ is used to describe indivals who present an immediate physical thredteo t
security of the State of Israel or who hold infotima about such a threat, and refers to the raamsigtime to
prevent the threat from materializing. Proponefts® use torture to extract information from ‘ticg bombs’
justify their stance on the potentially great lo§sife that could result from such a threat. §enerally, The
Public Committee Against Torture in Israel, ‘TicgiBombs: Testimonies of torture victims in Israday
2007, available ahttp://www.stoptorture.org.il/files/140[1].pdSee also, Jeremy Waldrdhorture and Positive
Law: Jurisprudence for the White Hous€blumbia Law Reviewol. 105 (6), October 2005, p. 1714, and
David Luban, ‘Liberalism, Torture and the TickingmBb’, Virginia Law ReviewVol. 91, October 2005, p.
1140. However, Israel regularly perpetrates torimrsgtuations that do not comply with the probléiméicking
bomb’ scenario. See, e.g., The Public Committeansgd orture in Israel, ‘Ticking Bombs’, pp. 10-Ilhe
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could avoid prosecution on the basis of the ‘netyedsfence’ set forth in article 34K of Israel'siial
Law.®’

Thus, the High Court has left a legal ambiguityareigng torture which has allowed for its continuse

by the state and the GSS in the case of ‘secprigdners and detainees, the overwhelming majofity
whom are Palestinians. According to statistics iolethfrom the Israel Prison Service, as of 6
November 2006, from a total 9,498 ‘security prigstieonly 12 were JewisH® The Court also failed

to define precisely the circumstances in whichrteeessity defence is available, leaving scope for a
broad interpretation by the GSS and a concomitamtirtuation of torture and other cruel, inhuman or
degrading treatment or punishmétit.

Following the High Court’'s 1999 ruling and the awak of the seconidtifada in 2000, Israel has
continued various practices including physical cmer that violate international law, notably the
CAT and the ICCPR, against the many thousandsleStaan prisoners incarcerated in its prisons
and detention centres. Many of these practices dergified as subjects of concern by the UN
Committee Against Torture in 206%,the UN Human Rights Committee in 20%3and the UN
Special Rapporteur on the Promotion and Protedidgtuman Rights and Fundamental Freedoms
while Countering Terrorism in November 2087According to the Public Committee Against Torture

report submitted by the Special Rapporteur on thenption and protection of human rights and fundatale
freedoms while countering terrorism, Martin Schejno the UN Human Rights Council on 28 Novembed720
Addendum (A/HRC/6/17/Add.1) stated that, ‘The SpeBiapporteur was shocked by the unconvincing and
vague illustrations by the ISA of when such “tiffibomb’ scenarios may be applicable. He was tealby

the process by which individual interrogators wosketk approval from the Director of the ISA for the
application of special interrogation techniquegeptally rendering this as a policy rather thesaae-by-case,

ex post facto, defence in respect of wrongful cahdiévailable at:
http://domino.un.org/unispal.nsfleed216406b50bf@s86e10072f637/5f8dd0dc16603dd5852573aa0056d736!0Ope
Document

87 Article 34K of the Penal Law, entitled ‘Necessitstipulates that, ‘A person will not bear crimitiability
for committing an act that was immediately necesfarthe purpose of saving the life, liberty, baaty
property, either of himself or his fellow persorgr a real danger of serious harm, due to the tiondi
prevalent at the time the act was committed, theneg no alternative means for avoiding the harm.’

858 | etter from the Israel Prison Service to Adaladted 6 November 2006.

89 See LAW — The Palestinian Society for the Protectif Human Rights and the Environment, The Public
Committee Against Torture in Israel (PCATI), andeTWorld Organisation Against Torture (OMCT),
‘Comments on Issues relating to Palestinian Degsinie the Third Periodic Report of the State cidbr
Concerning the Implementation of the Internatid@alenant on Civil and Political Rights’, SeptemBep2,
pp. 13-24, available afttp://www.stoptorture.org.il/fles/comments.pdhe UN Human Rights Committee stated
its concern that, ‘interrogation techniques incotifgbe with article 7 of the Covenant are still refgal
frequently to be resorted to and the ‘necessitgrted’ argument, which is not recognized under thee@Gant,
is often invoked and retained as a justificatianI®A actions in the course of investigations’, and
recommended that Israel review its recourse toatgament. See, Concluding Observations of the Huma
Rights Committee: Israel, 21 August 2003 (CCPR/@GDER), para. 18, available at:
http://mww.unhchr.ch/tbs/doc.nsf/(Symbol)/ CCPR.GEISR.En?Opendocument

80Conclusions and Recommendations of the Committeesagorture: Isragl 23 November 2001,
CAT/C/XXVII/Concl.5.

81 Concluding observations of the Human Rights Coreenlttrael, 21 August 2003, CCPR/CO/78/ISR. Available
at: http://mwww.unhchr.ch/tbs/doc.nsf/(Symbol)/ CCPR.CEISR.En?OpenDocument

862Report of the Special Rapporteur on the promotimh@rotection of human rights and fundamental foses!

while countering terrorism, Martin Scheinin, Addangl Mission to Israel, Including Visit to Occupied@&sinian
Territory, A/HRC/6/17/Add.4, 16 November 2007. Ashbie at:
http://domino.un.org/unispal.nsf/c25aba03f1e0798686f40073bfe6/7ad9a5183461be7e852573aa0058b5Ia!Ope
Document
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in Israel (PCATI), torture in Israel is ‘carriedtdn an orderly and institutional fashicfi*On 2
December 2008, Israeli human rights organisatided & contempt of court motion to the High Court
of Justice against Israel for its policy of gragti@SS investigators a priori permission to practice
torture in fundamental violation of the Court's 89@ecisiort®* The organisation submitted, inter

alia, that, ‘[tjhe contempt involved is particuladgregious, consistent and systematic and is
enshrined in directives and procedures’, in paldicthe ‘necessity interrogation procedure’.

In March 2009, nearly 8,000 Palestinian politicaspners were in detention in the Israeli prison
system, classified by the Israeli prison servicesexurity prisoners and detainees. This number
included approximately 550 in administrative deimiand others who were detained
incommunicadpas well as around 400 childr&iUnder Israeli law, an individual is consideredo

an adult at the age of 18, whereas under Israditiaidi Order No. 132, Palestinians in the OPT are
considered by Israel to be adults at the age ol hGs, Palestinian juveniles are afforded the same
harsh treatment and receive the same punishmeiudtsprisoners. This discrepancy has been raised
as a matter of concern by the UN Committee Againsturé®® as well as by the UN Committee on
the Rights of the Chiltf’

The practice of torture and other forms of ill-treant is most widespread during the arrest and
interrogation of Palestinians by the Israeli mitéorces and Border Poli®& Particularly harsh
interrogation methods are used by the GSS to obtEirmation and confessions. Between July 2005
and January 2006, 49 percent of the Palestiniatasnee for interrogation by the GSS reported being
beaten during the stages preceding interrogati®mpeBcent being held in painful bindings, 34 petcen
being subjected to curses and humiliation, 23 periseing denied basic needs, and 67 percent
reported being exposed to at least one of the adowse$®® During interrogation by the GSS, 68
percent of Palestinian prisoners reported beingd imeisolation during all or most of the interrogeit
period, 88 percent being held in solitary confinatrend experiencing sensory deprivation during all
or most of the interrogation period, 45 percenheleprived of sleep, 73 percent being given poor-
guality food, 96 percent being cuffed for protraicperiods in the painfidhabahposition (in which

the detainee’s hands and feet are tightly bouraddioair or low stool), 29 percent being subjected t
naked body search, and 73 percent to insults drat bumiliation<’® The conditions of confinement
in Israeli prisons also give rise to concernsldfdatment that can amount to torture, including
cramped and unhygienic living spaces and mediakne Israeli law permits the imposition of
separate, harsher conditions of confinement onursgt detainees as compared to ordinary criminal

863 PCATI, ‘Back to a Routine of Torture: Torture alfidreatment of Palestinian Detainees during Arres
Detention and Interrogation,” September 2001-Ap003, p. 12. Available at:
http://mww.stoptorture.org.il/files/back%20t0%20tioe. pdf

84 For more information, see PCATI, ‘PCATI, ACRI, Hakkd filed a contempt of court motion to the High
Court of Justice’ 2 December 2008, availabléntip://www.stoptorture.org.il/en/node/1332.

85 See B'Tselem: The Israeli Information Centre famihn Rights in the Occupied Territories, at
http://www.btselem.org/English/Statistics/Detainessd_Prisoners.asand
http://www.btselem.org/English/Statistics/Minors_@ustody.asp

8% UN Committee Against Tortur€onclusions and recommendatiotssael (25 September 2002),
A/57/44,paras.47-53, para. D(6)(d). Availabletdtp://www.unhchr.ch/tbs/doc.nsf/(Symbol)/A.57.4args.47-
53.En?0Opendocument

87 Concluding Observations of the Committee on thé@t®Rigf the ChildIsrael, 9 October 2002,
CRC/C/15/Add.195., Article 62 (a). Available at:
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CRC.CAdd.195.En?Opendocument

88 See, e.g., PCATI, ‘No Defense: Soldier violencaiast Palestinian detainees’, June 2008. Available
http://mww.stoptorture.org.il/files/No _Defense Epj.

869 B'Tselem, Centre for the Defence of the IndividuAbsolute Prohibition: The torture and ill-treagnt of
Palestinian detainees,’ July 2007, p. 38, available
http://www.btselem.org/Download/200705 Utterly Fdden eng.pdf

870 bid., pp. 63.
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detainees simply because they are alleged to lmenitted offences defined as security offerités.
These discriminatory conditions violate the fundatakrights of Palestinian detainees.

By contrast, the handful of Israeli Jewish prisengho are classified as ‘security’ prisoners, have
been permitted to exercise numerous rights, inotwdbnjugal visits. For example, prisoner Yigal
Amir, who was convicted in 1996 of murdering PriMmister Yitzhak Rabin for ideological reasons,
has since fathered a son in prison and has bemmeallopen visits with his family and phone calls.
Similarly, Jewish-Israeli prisoner Ami Popper, wiias convicted in 1990 of murdering seven
Palestinian labourers and wounding 11 others, warsied in prison in 1993 and fathered his first
child in prison in 1995. He has since fathered lagotwo children. He has also been granted leave to
take furloughs from prison. No Palestinian secypitgoner has been awarded such privilédes.

As documented by the Public Committee Against Trertn Israel, a number of Palestinian detainees
have been subjected to a form of psychologicaliterby the GSS, in the form of the arrest and
exploitation of innocent family members of the det@s under interrogation, for the purpose of
applying additional pressure to force a confessioabtain informatiori’® In some cases the GSS has
informed prisoners, either falsely or accuratdiattheir relatives are also being tortured.

Certain provisions within Israeli law facilitateetipractice of torture at the stages of detention,
interrogation and imprisonment. In some cases r#gtdetainees are subject to a different set of
laws and regulations governing criminal procedui@sng detention, with the result that individuals
can be detained, deprived of their liberty, isaldtem the outside world and interrogated by the&SGS
for up to three weeks, prior to being brought befarcourt. These harsher laghes factoapply almost
exclusively to Palestinians, and virtually no Jéwgsisoners or detainees are subjected to fitm.
Thus within the criminal justice system Israel béectively created a distinct track for Palestimia
detainees that operates in parallel with but séplgricom the ‘ordinary’ criminal track. The former
characterised by the systematic denial of due geodghts and other basic rights and safeguards, fo
the purpose of maintaining a system of control @maination over OPT Palestinians.

871 Regulation 22 of the Criminal Procedure (Enforceni@owers — Detentions) Law (Enforcement Powers —
Detention) (Conditions of Detention) — 1997. On ltlsis of this regulation security detainees ase abt
entitled to a daily walk in the open air or to tise telephone, even to call their attorney. Crifndedainees, by
contrast, are permitted a daily hour-long walkhia bpen air and are allowed to make a daily teleploall to
their attorneys, as well as daily calls to themilg and friends. Criminal detainees are providéthw bed,
while security detainees are provided a thin msdtesd blankets; criminal detainees, but not sgaletainees
are provided newspapers, books, TVs, radios a embmirror, an electric kettle, wall light, fandaheater.
Some of the discriminatory conditions are hygieeleted: for example, the cells of security detesrde not
contain a basin, and while criminal detainees'scgilist be sanitized and disinfected annually andiged with
detergents, this is not the case for security de&s.

872 See, e.g., Prisoners’ Petition 609/0&lid Daka v. the Israel Prison Servifdazareth District Court) (case
pending). This political prisoner — a Palestinigtizen of Israel — is the first Palestinian to seekjugal rights.

873 For more information, see PCATI, ‘Family Matteising Family Members to Pressure Detainees’, April
2008. Available athttp://www.stoptorture.org.il/files/Fmily%20Mattér®0full%20report%20eng.pdOn 16 April
2008, PCATI and a number of other Israeli and Riales human rights organizations filed a petittorthe
Supreme Court of Israel to demand that the usamifly members as means of exhorting pressure grestss
during interrogations by state authorities be alisty prohibited. See H.C. 3533/0daisoun Suweti, et al. v.
The General Security Services, et(ehse pending).

874 The Criminal Procedure (Detainees Suspected afrBg©ffenses) Law 2006, for example, allows
‘security’ detainees to be detained for 96 houthait any judicial oversight (in ordinary criminzses,
suspects may be detained for a period of 24 hou48 bours), to have their detention extended éir thbsence,
not to be told of the court’s decision to lengthieeir arrest, and to be denied access to legalsebtor a period
of 21 days. The law was specifically enacted twipiIsrael with greater powers to handle Palestisifrom
Gaza after the unilateral ‘disengagement’ and thmantling of the Israeli military court system thén 2005.
The law seeks to allow security suspects to berivgated far from the purview of the courts, thgrdstering
conditions conducive for detainees to be tortureti exposed to unlawful interrogation methods. S&& H
2028/08,The Public Committee Against Torture in Israekletv. The Minister of Justice, et betition withdrawn
24 March 2009),
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No criminal investigation has been opened and neqautions have been brought against alleged
Israeli perpetrators of torture and ill treatmdftie inspector who investigates complaints of tertur
and ill-treatment against GSS interrogators israpleyee of the GSS and therefore, in practice, the
GSS is a self-regulating body. In this regard,WheSpecial Rapporteur on the promotion and
protection of human rights and fundamental freedamite countering terrorism raised his concerns
‘about the ability of the inspector, as an emplogkthe Israeli Security Agency, to act truly
independently from the Agency and thus vigorouslestigate allegations of ill-treatment or
torture.®”® According to data provided in Israel’'s Fourth Bdit Report on the implementation of the
CAT, in 2002-2005, the GSS inspector initiated s@®@ examinations, of which only four resulted
in disciplinary measures and not one in prosectition

The impunity that was effectively afforded by thigiHCourt's 1999 decision (discussed earlier) was
further consolidated in the General Security Serkzmw (2002), which specifies that a GSS employee
‘shall not bear criminal or civil responsibility for any amt omission performed in good faith and
reasonably by him within the scope and in perfoeant his function®” The lack of an effective
mechanism to enforce CAT and Israel’s failure tifydhe Optional Protocol to CAT mandating
independent visits to prisons have also contribtd@edculture of impunity. The practice of tortared ill-
treatment is also facilitated by the recently areen@riminal Procedure (Interrogation of Suspectsy L
(Amendment No. 4) 2008, which exempts the GSSlamgalice from making audio and video
documentation of their interrogations of suspettsecurity offences (section 7), as well as theopri
authorities’ policy of restricting the access aépners and detainees to legal counsel, oftentigth
acquiescence of other state authorities and théscou

Thus Israeli State institutions provide protectionorturers. As noted, the High Court remains
reluctant to enforce international standards prithdptorture and ill-treatment. The State
Prosecutor’s Office perfunctorily rejects complaiof torture, relying exclusively on internal GSS
investigations, and the Attorney-General unquesigly accepts the ‘ticking bomb’ and ‘necessity
defence’ claims presented by the GSS. The restliaisthe policy of state-sanctioned torture adgains
Palestinians continues unabated.

(1) D. Article 2(a)(iii) — Denial of Right to Libe rty of Person by Arbitrary Arrest and lllegal
Imprisonment of Members of a Racial Group

(1) D.1. Interpretation

Article 9 of the Universal Declaration of Human Rig declares that, ‘No one shall be subjected to
arbitrary arrest, detention or exile.” Article 9tbke ICCPR reiterates this prohibition on arbitrary
arrest and states further that ‘no one shall beiagh of his liberty except on such grounds and in
accordance with such procedures as are establighledy’. The ICCPR’s Human Rights Committee
has posited that detention be classified as arpitré& continues beyond the period for which atst
can provide appropriate justificati6ff. The deprivation of liberty permitted by law must be
‘manifestlyunproportional unjust orunpredictableand [that] the specific manner in which an arrest

875 Report of the UN Special Rapporteur on the proomosind protection of human rights and fundamental
freedoms while countering terrorism, Martin Schejno the UN Human Rights Council, Addendum, Missio
to Israel, including visit to Occupied Palestinirritory, 16 November 2007 (A/HRC/6/17/Add.4).

876 The State of Israel™4Periodic Report Concerning the Implementatiorhefinternational Convention
Against Torture and Other Cruel, Inhuman or Degrgdireatment or Punishment, October 2006, para. 46
(CAT/C/ISR/4): available atittp://www2.ohchr.org/english/bodies/cat/docs/CATSR.4.doc

877 Emphasis added. An official translation of the lat English is available at:
http://mww.justice.gov.il/NR/rdonlyres/C7E5F996-458910-B343-
776C5A9495F8/0/GeneralSecurityServicesLawedited.doc

878 Babanv. Australia, Communication No. 1014/2001, Views adopted Augu£003, UN Doc.
CCPR/C/78/D/1014/2001.
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is made must not baiscriminatoryand must be able to be deenaggropriateandproportionalin
view of the circumstances of the ca$e".

Article 2(a)(iii) of the Apartheid Convention inales among ‘inhuman acts’ contributing to the crime
of apartheid the denial of the right to libertyparson, ‘by arbitrary arrest and illegal imprisomtnef

the members of a racial group or groups’. The tammitrary arrest’ mirrors the language of general
human rights instrument&’ The Apartheid Convention cites the denial of lipdy ‘illegal’ (rather

than arbitrary) imprisonment. This is unusual, lsesinternational human rights law typically speaks
of ‘arbitrary arrest or detention’ with ‘arbitrargs the delineator of both arrest and imprisonment.

Uncertainty may therefore arise in the interpretatf ‘illegal’ — illegal by what system of laWt*?

Had the Apartheid Convention referred to arbitr@agher than illegal) detention, it would have more
clearly invoked international standards. It is eaclwhy the drafters of the Convention did not do
this. The lack of any specific reference to theduay of this particular provision in theavaux
préparatoire&® strongly suggests that it was a careless oversagher than a carefully deliberated
limitation. Inferring the intent of the provisios ®eing in accordance with international standards
would keep it in line with the overall aim of th@®@/ention. Moreover, the ambiguity of the wording
of Article 2(a)(iii) is rectified by its correspomd) provision in Article 7(2)(h) of the Rome Stagut
which defines the crime of apartheid as inhumams®committed in the context of an
institutionalised regime of systematic oppressiot domination by one racial group over another,
one such act being, under Article7(1)(e), ‘impris@mt or other severe deprivation of physical lipert
in violation of fundamental rules of internatiotal’.®®* The stipulations of the Rome Statute are
widely accepted as an improvement on the Apart@eiavention, and the ratification of the Statute
by 108 States, with no demonstrable hostility ®adpartheid provisions by non-States parties,tattes
to the customary nature of the crime of aparthEmlis the inhumane act in question here, which
amounts to the crime of apartheid if committedtf@ purposes of racial domination and oppression,
can be construed as a deprivation of liberty bytiaty arrest and detention in violation of the
principles of international law.

One manifestation of such arbitrary detention miadstrative detention or internment, which entails
the imprisonment of individuals without charge waltby administrative rather than judicial

procedure. As a concept it is intended to be apianal emergency measure, preventive rather than
punitive in disposition, but has historically baesed to imprison opponents of repressive regfffies.

87° Manfred NowakJ.N. Covenant on Civil and Political Rights, CCPBrimentary(Arlington: N.P. Engel,
1993), at 173.

80 gee, for example, Article 9, International CoveramCivil and Political Rights.

81 For example, the most egregious arbitrary aragstisdetention in South Africa came pursuant tdPhes
Laws, which although inherently discriminatory, degitimate under the prevailing domestic legatey.
The same is true for Palestinians arbitrarily daeesnd detained for being in a certain area witttoeirequired
permit, or for constituting a ‘security threat’ tvitlut any evidence being openly presented agaiest,th
measures which are taken in the OPT in accordaitheelevant Israeli military legislation and thascording
to Israel, are not ‘illegal’.

852 UN General Assembly, Official Records,"™28ession (1973), Third Committee, Agenda Item $3,188-
170.

83 As noted previously, the definition found in Até of the Apartheid Convention refers to ‘inhunaants’,
while the Rome Statute speaks of ‘inhumane actapaftheid.

84 The Apartheid Convention refers to ‘inhuman adist, the Rome Statute refers toumaneacts’.

85 Administrative detention has its origins in theasares adopted by the British authorities durirgBber
Wars in South Africa at the end of the"i&ntury. The use of internment was a promineritifezof British
oppression in Northern Ireland, where 1,874 Repahb were detained without charge or trial betwie:fi
and 1975. During the same period, 107 Loyalistewlatained under the policy of internment. [Stgstrom
CAIN Archive, Conflict and Politics in Northern Ireland (1968 tioe Present)http://cain.ulst.ac.uk].
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The use of the term ‘illegal’ in respect of the Agheid Convention also brings the right of judicial
review into the equation, such as contained inchg8 of the UDHR and other human rights
instruments. In thBarayagwizecase, the ICTR confirmed the established natutieeofight to

judicial review in respect of the lawfulness ofetgion®®

(I D.2. Practices in Apartheid South Africa

In apartheid South Africa, detention of politicatigists was a primary means of repressfowith

the introduction of detention without trial in th860s, it became one of the main tools of control
under apartheif® In the 1980s, detention was used also as ‘a prieeemeasure (as in 1986, where
it affected whole communities), or as a delibefate of intimidation’®®® The TRC has estimated

that some 80,000 South Africans were detained withr@aal between 1960 and 1990, including about
10,000 women and about 15,000 children under teeof@8. Up to 80 percent of these detainees
were eventually released without charge and bdrggrcent of whom were ever convicted of any
crime® In addition to constituting a human rights viatatiin itself, ‘detention without trial allowed
for the abuse of those held in custotfy.’

The first of the security laws introduced by thdibiaal Party was the Suppression of Communism
Act of 1950. This Act was extremely broad in k®e, being aimed not only at the suppression of
Communism as a narrowly defined political ideologyt also at the suppression of any doctrine
‘which aims at bringing about any political, indust, social or economic change within the Union by
the promotion of disturbances or disorder, by uflhacts or omissions or by means which include
the promotion of disturbance or disorder, or sutts ar omissions or threaf§? This scope

embraced any doctrine of anti-racism that threatevidte supremacy in South African governance.

After many amendments and extensions, the SuppresSCommunism Act was replaced by the
Internal Security Act 79 of 19787 which was also amended and extended as the stragginst
apartheid intensified. This latter Act provided fmeventative detention for periods of twelve
months. These periods of detention could be sainaeand indefinite. The Act gave discretion to the
Minister of Justice to detain any person on thesbais'security’ or ‘public order,” without defin

the parameters of those terms. The subjective @afithis vested discretion enabled the Minister,
without due process or justification, to declarat thbomeone should be detained, without the existenc
of objective factors to warrant such detentioreniabled the Minister to label someone as a thoeat t
public order, whether or not any verifiable facterssted as to whether they indeed constituted auch
threat. The effect of this discretion was to rerttierapplication of the law capricious and
unpredictable. Criticism of such discretion is tih@hould never be widely construed. Contemporary
principles of administrative and constitutional lpreclude the arbitrary exercise of discretion,
without due consideration. In fact modern congttlism suggests that the concept of an unfettered
discretion, such as that afforded the Minister unide Internal Security Act, is anathema to the
principle of legality®*

86 prosecutorv. Barayagwiza Case NolCTR-97-19. Appeals Chamber, Decision (3 Novem[$£9), para.
88.

87TRC Report, Vol.2, Ch. 7, para. 28.

88 TRC Report, Vol.4, Ch. 7, para 22.

89 TRC Report, Vol.4, CAP 7, para 13.

89 Human Rights Committee (1998), p. 55; TRC Repéut, 2, Ch. 3, para. 91.
891 TRC Report, Vol.6, at 619.

892 The Suppression of Communism Act, No. 44 of 135@jipally introduced as the Unlawful Organisations
Bill), approved on 26 June, entry into force onJu% 1950.

89 Amending the Suppression of Communism Act 44 &019
894 Cora HoexteAdministrative Law in South AfriqgCape Town: Juta, 2007),, at 45-46.
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The apartheid regime also made frequent use ohtileewithout trial in order to silence its
opponents. In terms of the Criminal Procedured®@965, potential state witnesses in politicalli
could be detained without trial for a period oftod80 days. An even more draconian provision was
put into effect by the Terrorism Act 83 of 1967 ,igéhallowed for indefinite detention without tried
those suspected of being ‘terrorists’. Detaineesddcbe held until they had replied ‘satisfactdrity

all questions put to them under interrogation. Theorism Act placed the onus on the accused to
prove his innocence, rather than on the prosectignove his guilt. The Act provided for a
minimum sentence of five years upon conviction, emarts of law were prohibited from pronouncing
upon the validity of any detention order, or ordgrthe release of any particular detainee, whitdsu
detainee was still being interrogated or awaitihgrges to be brought against HithUnder the 1976
Internal Security Amendment Act in South Africag thlinister of Justice was ‘given a completely
subjective discretion to detain a pers8hivhen satisfied that the person may endanger dueirgy

of the State’ or the ‘maintenance of public ordetims which were not defined anywhere in the Act.

The apartheid regime also made use of banning amidliment to silence its opponents. Many
organisations and individuals were affected. litligls who were banned might be ordered to resign
from political organisations, prohibited from attlamg gatherings, confined to certain magisterial
districts, or subjected to house arf&§tBanishment orders were used to isolate politpalonents in
remote rural areas in order to stifle their opposito the apartheid system. Motlhabi points bt t
certain banning orders were drafted effectivelpdaish the person concerrféd.

(I D.3. Israeli practices in the OPT

The deprivation of the liberty of Palestiniansiie OPT manifests itself through Israel’'s widespread
use of ‘administrative detention’ against politiogiponents of the occupation and the use of nylitar
courts to try Palestinian civilians, including chién. (The use of military courts as a tool of meass
often arbitrary detention of OPT Palestinians wescdbed in Chapter Three, section D.2.)

a. Administrative Detention in the OPT

Under the Israeli military regime in the OPT, extaeeipower is vested in the armed forces, who thus
have authority to issue administrative detentiafecs. Israel bases such authority on the British
Mandate Government of Palestine’s Defence (EmesgeRegulations, 194%? According to
Regulation 108, a Military Area Commander was &tito detain any person if he was of the
opinion that it was ‘necessary or expedient to nthkeorder for securing the public safety ... the
maintenance of public order or the suppressionudfny, rebellion or riot.” These regulations, as
amended in 1946, did not oblige the commandenmii the duration of such an order, restrict his
discretion, or prescribe rules of evidence.

895 Mokgethi Motlhabi,The Theory and Practice of Black Resistance to thpat — A Social-Ethical Analysis
(Johannesburg: Skotaville Publishers, 1984), &328-

89 John Dugardduman Rights and the South African Legal Or¢Rninceton University Press, New Jersey,
1978), p. 122.

897 Mokgethi Motlhabi,The Theory and Practice of Black Resistance to thpat — A Social-Ethical Analysis
(Johannesburg: Skotaville Publishers, 1984), &33&2-

89 Mokgethi Motlhabi Theory and Practice of Black Resistance to Apatitheh Social-Ethical Analysis
(Johannesburg: Skotaville Publishers, 1984) at 33.

89 |srael has used these Regulations even thoughniaeyformally repealed by the British immediatetior

to the termination of the mandate by the PalegiR&vocations) Order-in-Council, 1948, and the Joiata
Constitution overturned them in the West Bank inyN1848.The Defence (Emergency) Regulations werg thu
not ‘the laws in force in the country’ at the tinseael occupied the West Bank and Gaza Strip,@sned

under Article 43 of the Hague Regulations to bédvdsrael therefore has been applying these ldegaily in
the OPT.
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Despite the apparent revocation of the Defence (Bemey) Regulations, and despite much legal
debate as to their validity in the State of Isi@dr its creation in 1948, the Regulations werus
institute administrative detention (primarily aggtiPalestinian citizens of Israel) inside Israellun
the passing of the Emergency Powers Law (Detenab&P79.

Following Israel's occupation of the remaining Rélaan territory in 1967, administrative detention
was also effected in the OPT on the basis of tHeride (Emergency) Regulations. This was the case
until 1970, when Israel enacted its own laws retato administrative detention by virtue of Miliyar
Order No. 378 (Order Concerning Security ProvisjpAsticle 87 of which stipulated:

[the Israeli] military commander, or anybody to winbe delegates his authority in his
capacity, may issue an order determining that divitual be detained in whatever place of
detention specified by the order.

The provisions of Military Order No. 378 pertainitigadministrative detention have been amended a
number of times, most significantly by Military GudNo. 1229 in 198&° which expanded the

Israeli army’s authority to hold Palestinians inraistrative detention and curtailed the rights of
detainees. Under this legislation, military commensdare authorised to issue orders detaining
individuals for up to six montA%¥ without charge or trial. Such orders can be regeweefinitely, as

the military legislation does not impose any maximeumulative period of administrative detention.

In the case of some Palestinians, administratitentien orders are issued as soon as they are
arrested, while in other cases, the individual wiltlergo prolonged interrogation before an
administrative detention order is issU&JA person detained by way of administrative detents to
be brought before the Military Court of Adminisikeet Detention within 96 hours of the start of his
administrative detention. In this review proceedimgldin camera the military judge may confirm,
set aside or shorten the administrative detentidaro The procedures for additional review and
appeals processes, which have been amended ameneled numerous times, will be discussed
below.

Although the Israeli authorities have claimed tity use the policy of administrative detentiormas
preventative rather than as a punitive measurepalydagainst ‘those whose activities are consdiere
hostile and constitute a continuous threat to stycand public safety?™ in practice this has proved

to be far from the case. During the first 13 ye#rthe occupation, the Israeli authorities consisye
resorted to the administrative detention of Paiesti residents of the West Bank and Gaza Strip in
lieu of providing them with formal charges and faials. By 1970, there were 1,131 Palestinians
incarcerated under administrative detention ortféiis.response to strong international pressure,
Israel began to phase out the use of administrdetention in 1980, the last administrative detaine
of the time being released in 1982. On 4 Augus618& Israeli cabinet announced that it was

990 Military Order No. 1229 relates to the West Baitkequivalent being Military Order No. 941 in tBaza
Strip. Due to numbering inconsistencies among lisnaiétary orders, Military Order No. 1229 is atteatively
referred to as Military Order No. 1226, dependinganether it was issued individually or in a bowotlme
by the Israeli authorities. Military legislation gmilitary courts are no longer used by Israehiea Gaza Strip
since the 2005 ‘disengagement’, although arrestgdatention of Palestinians from Gaza continueetodrried
out under civil criminal legislation.

91 Between 1989 and 1991, the maximum length of singministrative detention orders was increasd@to
months under Military Order No. 1281.

992 suggesting that in such cases administrative tleteis used as a punitive measure when the Israeli
authorities fail to elicit any information or evigee in order to bring the individual to trial.

993 From a public letter issued on 9 June 1989 bydinector of Human Rights and International Relasion
Department at the Israeli Ministry of Justice. @ite Al-Hag, A Nation Under SiegéAl-Haq, Ramallah, 1990),
p. 286.

%4 Emma PlayfairAdministrative Detention in the Occupied West Bé@émallah: Al-Hag, 1986), p.4.
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reintroducing administrative detention. Approximiat&l6 Palestinians were administratively
detained by Israel between August 1985 and 9 Deeef#872"°

Of the over 50,000 Palestinians arrested durindnéight of the firsintifada between December

1987 and December 1989, over 10,000 were placeer @waininistrative detentiofi® Military Order

No. 1229, issued in March 1988, granted any Isragiiary commander the authority to issue an
administrative detention order. Thus, what wasioally codified as an exceptional measure was by
this stage being used as a common standard oftideten

In the wake of the outbreak of the secamdadain 2000, the Israeli military authorities once imga
increased their use of administrative detentioravigs Palestinians, most notably to