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1 To this day, Israel maintains an occupation over much of the territories
capturec® but in June 1967 it annexed and asserted full sovereignty over approximately

1in the war of 1967, often referred to as the 2Six Day War,° Israel captured territories under the control of
Syria (the Golan Heights), Jordan (the West Bank) and Egypt (the Gaza Strip and the Sinai Peninsula).

2|srael withdrew from the Sinai Peninsula over the course of the years 1979 to 1982 within the framework
of a peace treaty with Egypt (the Camp David Accords). Regarding the Gaza Strip, during Israel's unilateral
aDisengagement Plan® of 2005 the Israeli civilian settlements were evacuated from the Gaza Strip, and
Israel claimed to have ended its occupation of the territory. However, human rights groups and much of the
international community claim that Israel's continued control of the borders, air space, and waterways renders

11



3 The area annexed in 1967
is what is known as 2East Jerusalem®. Today there are at least 300,000 Palestinian resi-
dents in East Jerusalem, whereas the total population of both East and West Jerusalem
is around 835,000, comprising just over 11 percent of Israel's total resitients.

The 1967 annexation and incorporation of East Jerusalem's neighborhoods and
Palestinian population caused the proportion of Jews in Jerusalem to plummet from
97 to 74 percent. Maintaining a sizeable Palestinian population in East Jerusalem +
one that was statistically likely to grow at a more rapid rate than the Jewish population
because of relative fertility rates + presented a substantial obstacle for those wishing to
unite all of Jerusalem as the capital of the Jewish $taethe early years following
the annexation, the Israeli government set a goal for the Jewish population within the
city of between 80 and 90 percenTo this end, the government provided incentives to
Jews from elsewhere to move to JerusafeHowever, when it quickly became evident
that the city's Jewish population was not growing at the same rate as its Palestinian
population, the government decided that a more proactive tactic was necessary in order
to maintain an overwhelming Jewish majofity.

In 1973, then Prime Minister Golda Meir appointed the Inter-ministerial Commission
to Examine the Rate of Development for Jerusalem, otherwise known as the 2Gafni
Commission®® The Gafni Commission report declared that it was imperative for the
future of Jewish control over the city to maintain the 1972 demographic ratio of 73.5

the territory effectively occupied to this day and triggers Israel's responsibilities toward Gaza and its civilians.
Seee.g, Gisha and Physicians for Human Rights-Israel, 2Rafah Crossing: Who Holds the Keys?°, March
2009, available at http://www.gisha.org/UserFiles/File/publications/RBigbort Eng.pdf

3Association for Civil Rights in Israel, Human Rights in East Jerusalem: Facts and Figures, 41 (May 2010)
[hereinafter 2ACRI 2010°]. The city of Jerusalem previously spanned only 38,000 dunams (3,800 hectares or
9,400 acres), to which approximately 70,500 dunams were adidled.

4Jerusalem Municipality Report, Sheet 242, 2Distribution According to Age and Sex within Jerusalem
(Place of Residency Determined with a Preference for Of®cial Address),° 31 Dec 2009, created based on the
Ministry of Interior Population Registry. This ®gure does not re ect the number of Palestinians living illegally
in East Jerusalem that therefore does not appear in the Population Registry, estimated by various sources to
be between 20,000 and 75,000, although water and infrastructure use indicates that the ®gure is most likely
closer to 20,000.

5B'Tselem, @A Policy of Discrimination: Land Expropriation, Planning and Building in East Jerusalem,®
45 (1997) [hereinafter @8B'Tselem, A Policy®].

SLAW + Palestinian Society for the Protection of Human Rights and the Environment, 2Land and
Settlement Policy in Jerusalem,® 6 (2000) [hereinafter 2LAW®].

"B'Tselem, A Policy,supranote5, p. 12 at 45.

8id.

%ld.

10 AW, supranote6, p.12at 6; B'Tselem, A Policysupranote5, p. 12 at 45.
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11 12 Thjs plan is often referred to as the
ademographic balance policy,° or the 270/30 Plan,® and it is routinely invoked in guiding
Jerusalem city planning and developmé&ht.

2.1.2 Judaization and Home Demolitions

As is discussed in detail below, administrative home demolitions in East Jerusalem are
directly connected to planning, zoning and building policies in the city. Thus, it is of
extraordinary signi®cance that this policy of preference based on ethnic background +
often referred to as 2Judaization® + has been an alleged motivation behind policymaking
regarding planning, zoning and building in Jerusalem. Interestingly, this motivation
is not concealed but rather openly discussed by Jerusalem Municipality of®cials. In
1977, then Director of the Planning Policy Section of the Jerusalem Municipality, Israel
Kimhi, stated that:

A cornerstone in the planning of Jerusalem is the demographic question. ... That
decision, concerning the city's rate of growth, serves today as one of the criteria for the
success of the process of Jerusalem's consolidation as the capital oftsrael.

Former Jerusalem Mayor Teddy Kollek's advisor on Arab affairs, Amir Cheshin,
wrote in his well-known book, Separate and Unequal:

The planning and building laws in East Jerusalem rest on a policy that calls for
placing obstacles in the way of planning in the Arab sector * this is done in order to
preserve the demographic balance between Jews and Arabs in the city, which is presently
in a ratio of 72 percent Jews versus 28 percent non-Jaws.

The current city master plan, 2Jerusalem 2000,° the ®rst comprehensive plan cover-
ing West and East Jerusalem, ®rst approved in 2007 by the Jerusalem Local Planning
Committee, stresses the importance of maintaining a demographic balance such that
there is an overwhelming Jewish majorifyHowever, the current Jerusalem plan strives

111d.abovelndeed, documentation from the Jerusalem Municipality dating back to the 1970s con®rms plans
for sustaining a demographic advantage of Jews over Palestinians in the city.

12gee, e.g, EU HEADS OF MISSION REPORT ON EAST JERUSALEM. Part A, Final 23/11/09 [here-
inafter 2EU°], at 2; Amir Cheshin, Bill Hutman and Avi MelamedeBARATE AND UNEQUAL: THE INSIDE
STORY OF ISRAELI RULE IN EAST JERUSALEM (1999) [hereinafter 2Cheshin, Separate and Unequal®];
Allison Hodgkins. 2The Judaization of Jerusalem = Israeli Policies Since 1967°, PASSIA publication No. 96,
December 1996, Ch. 1.

13y, supranote12, p. 13 at 2; LAW, supranote6, pagel2 at 6; B'Tselem, A Policysupranote5 12
at 46. This policy's use is not restricted to Jerusalem; many other municipalities function based on similar
demographic goals in other parts of Israel. B'Tselem, A PoBayranoteat 46.

14B'Tselem, A Policy,supranote5 12at 46 (excerpted from I. Kimhiptroductionto POPULATION OF
JERUSALEM AND REGION: GROWTH FORECASTS.

15Cheshin, Separate and Uneqsapranote12, 13at 12.

16See, e.g.ACRI 2010,supranote3, p. 12 at 46; Coalition for Jerusalem, @Master Plan 2000 Action
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7 The plan has not as of yet been submitted and implemented, as
in early 2009 Interior Minister MK Eli Yishai (of the Shas party) rejected the plan on
the basis that it favors the Palestinian populatfoSince then, the municipality has
reportedly reduced the already inadequate number of planned housing units designated
for the Palestinian populatiof.

In practice, strict adherence to this policy translates as severe rami®cations that
extend to all corners of Palestinian life in East Jerusalem. In the context of planning
and building, the policy's implementation means that it is not coincidental that the
Jerusalem Municipality has, for instance: failed to prepare a comprehensive Town
Planning Scheme (TPS) for Jerusalem including the Palestinian sector; delayed the
approval process for plans in progress for the Palestinian sector; zoned much of the
planned land as @green area® rather than residential zones; expropriated green areas
for the 2public interest® of Jewish development only; created obstacles for Palestinians
in obtaining building permits; and, where building is permitted, restricted the allowed
building. In other words, rather than addressing the needs and welfare of its residents,
the Jerusalem Municipality is focused on maintaining and expanding the presence of
one group while driving the other out.

In sum, numerous government documents and quotes by of®cials demonstrate
that Israeli policies in Jerusalem are ultimately motivated by the goal of maintaining
permanent control over annexed Jerusalem. Israel ful®lls that goal by limiting Palestinian
building and housing opportunities such that many are forced to leave Jerusalem at
the risk of losing their residency and accompanying rights (as is discussed in detail
below), while crippling the society of those that remain, effectively rendering any future
Palestinian sovereignty over East Jerusalem next to impossible.

It is also worthy of note that East Jerusalem Palestinians are not members of mu-
nicipal bodies nor do they sit on the planning and building committees that decide
the plans and policies directly affecting their housing and community living standards.

Alert,° Jan 18, 2006available athttp://coalitionforjerusaleml.blogspot.com/2006/01/master-plan-2000-
action-alert.html (retrieved 29 Dec. 2010).

17See, e.g. Bimkom, @Planning in Jerusalem: The Implications of the New Outline
Plan of Jerusalem for Palestinian Neighborhoods,® 2 (31 Dec 208@ilable at url-
http://eng.bimkom.org/Index.asp?ArticlelD=138&CategorylD=98&Page=1 (retrieved 14 Dec. 2010)
[hereinafter 2Bimkom, Planning in Jerusalem®].

181d. at 3. In fact, as of this writing the plan remains under debate between Jerusalem Mayor Nir Barkat
and the Ministry of the Interior regarding the area available for Palestinian building, and in each revision that
area decreases.

19U, supranote12, p. 13 at 2. This decrease can be easily seen in each of the revised plans so far
submitted and under continuous debate between the Ministry of the Interior and the Jerusalem Municipality.
Interview with Meir Margalit, Jerusalem City Council Representative and ICAHD Field Coordinator (7 Dec
2010) (notes on ®le with author) [hereinafter 2interview with Margalit°].
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20 However, this has meant that they are not eligible to vote in national elec-
tions, and as most make the political choice not to vote in municipal elections, they have
little to no political clout or in"uence over the national and local laws and policies that
govern their lives. Additionally, permanent residency status, as opposed to citizenship,
is conditioned upon presence in Israel and therefore may be revoked.

2.1.3 A Note on Israeli Settlements in East Jerusalem

While international news is abuzz with reports about the Israeli 2settlement freeze®
in the occupied Palestinian territories (OPT), based on demands made by the United
States under the Roadmap for Peace and current negotiations, settlement construction
and expansion continues in East Jerusalem. Israel's interpretation of the Roadmap
is that it does not apply to East Jerusaf®rwhich Israel considers within its proper
jurisdiction and sovereignty, despite the international consensus regarding the illegality
of annexation of occupied territory and of settlement activities (as is discussed below in
the legal analysis section of this report).

This report will not devote much time to the complex project of settlement con-
struction and expansion in East Jerusalem, as in the West Bank. It is important to
note, however, that in the context of home demolitions and related policies, Jewish
settlements in East Jerusalem not only encroach onto potential land for Palestinian
development, but are often erected on private Palestinian land on which Palestinians
previously attempted to build homes but whose applications for permits were rejected.
Jewish settlement has been an integral part of both the strategy and result of the 70/30
demographic plan and thwarts any possibility of establishing East Jerusalem as the
capital of a future Palestinian state. Roughly one-third of the area annexed in 1967
(around 24,000 dunams) was expropriated for the eventual creation of the 12 Jewish
settlement neighborhoods that exist today in East Jerusalbosting some 190,000

20B'T SELEM. A WALL IN JERUSALEM: OBSTACLES TOHUMAN RIGHTS IN THE HoLy CITY, 4
(Summer, 2006). [hereinafter 2B'Tselem, A Wall°].

21See, e.g.EU, supranotel2, p.13at 2.

22Bimkom, Planning in Jerusalemypranote17, p. 14; B'Tselem, A Wall, supranote20, p. 15 at 10;
B'Tselem Info Sheet on East Jerusalem Planning Policies, 1, [hereinafter 2B'Tselem Info Sheeigble
at http://www.btselem.org/English/Jerusalem/Discriminatitwlicy.asp (retrieved 1 Dec. 2010).
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23 37 percent of the total number of settlement housing units tendered between
2001 and 2009 were reportedly located in East Jerus#lemd today 40 percent of all
Israeli settlements in the OPT are in East Jerusa&feviihat is more, not a single new
Palestinian neighborhood has been established in East Jerusalem since its occupation
and annexation in 1967, let alone in West Jerusa&feimstead, Jerusalem's housing
and development policies have provided incentive for Jews to move to and remain in the
city, whereas they have only encouraged = if not forced + Palestinians to leave it.

2.2 The Inability to Obtain
Building Permits to Build Homes Legally

2.2.1 Local/Regional Planning and Building Committee Policies

As discussed above, building and planning in the Jerusalem area is directly in uenced
by the demographic goals of preserving an overwhelming Jewish majority in West
and East Jerusalem. By its very nature, urban planning requires making decisions
that affect who, how and how many may live in or use areas of a city. Ideally urban
planning takes into consideration the cultural, traditional, social and economic needs
of the various sectors of a cipopulation and the types of uses desirable to them. In
Jerusalem, a host of local and regional planning and building policies restrict Palestinian
opportunities to build legally through various means. These policies not only ensure that
the Palestinian population physically has no room to expand in numbers, but they also
render life so miserable and burdensome that many choose to leave. Here we should
note that Palestinians are rarely if ever represented in the local and regional committees
that decide planning and building policies for the city. The following sub-sections
describe several of the major policies and practices that restrict legal building options
for Palestinians and as a result accomplish these demographic goals.

2.3 Discriminatory Zoning and Restricted Construction Areas

After the various waves of land expropriations by the Israeli government after the 1967
occupation and annexation, approximately one-third of the land in East Jerusalem was

23EU, supranote12, p.13at 2; B'Tselem, A Wall supranote20, p. 15at 10; B'Tselem Info Sheesupra
note22, p. 15

24EU, supranote12, p. 13at 2.

25Bimkom, Planning in Jerusaleraypranote17, p. 14, @Facts and Figures®.

26Amir Paz-Fuchs, Efrat Cohen-Bar. Common Grounds that Exclude, 1f'v ©F COLLISION:
JERUSALEM AND THE PRINCIPLES OF CONFLICT URBANISM 230 (Philip Misselwitz and Tim Rieni-
ets + eds, Birkhauser, 2006) [hereinafter 2Paz-Fuchs, Cohen-Bar°].
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27 Approximately 46,500
of 70,500 dunams remain in Palestinian East Jerusalem, though present expropriations
continue to deplete that amouitin fact, only approximately 25,000 dunams + around
50 percent of the remaining Palestinian lands + have approved38ldahs. plans used
are based on two British Mandate planning schemes + the Jerusalem Regional Planning
Scheme RJ5 (1942) and Samaria Regional Planning Scheme RS15 (1945) + which
essentially freeze Palestinian development (in both East Jerusalem and the West Bank)
to what it was in the 1940%. The remaining 2unplanned® areas defaulted to their British
Mandate era designations as open rustic or agricultural landscapes, which is discussed
further below?!

Of the planned areas (25,000 dunams), only around 9,000 dunams have been zoned
for Palestinian construction of any kind, some 6,000 of which are zoned for residential
building3? In other words)ess than nine percemtf post-1967 annexed East Jerusalem
(70,500 dunams) is legally available for housing for Palestinian resid&nts.

The outstanding planned land, approximately 16,000 dunams * or around 22 percent
of all of East Jerusalem % is zoned for public institutions, roads and other infrastructure,
and agreen area® where construction is prohibié@he use of 2Qgreen area® zoning
is a prevalent way to designate land ostensibly for either agricultural use or 2open
landscape® on which building of any kind is strictly forbidd&rThe generally stated

2’paz-Fuchs, Cohen-Baupranote26, p. 16 at 230.

28Figures range from 45,500 to 46,500, depending on the souBee, e.g.Ir Shalem, @Jerusalem,
East Jerusalem = The Current Planning Situation, A Survey of Municipal Plans and Planning Policy,2 4
(1998)[hereinafter °Ir Shalem?] ; B'Tselem, A Policgupranote5, p.12at 71; Amnesty International, lsrael
and the Occupied Territories, Under the rubble: House demolition and destruction of land and property,® 49
(Al Index: MDE 15/033/2004 May 2004) [hereinafter 2Amnesty®].

29|CAHD, A Destructive Policy, Home Demolitions in East Jerusalem, Figures, Trends and Rami®cations
17 (2004) [hereinafter 8ICAHD, Destructive®]; Paz-Fuchs, Cohen-Bapranote26, p. 16 at 230. The
Ministry of Interior® Jerusalem District Commissioner Ruth Yosef claimed in 2005 that 2budget de®ciencies®
prevent the city from drafting plans for the remainder of the area. ICAHD, No Place Like Home, House
Demolitions in East Jerusalem 16 (2007) [hereinafter aCAHD, No Place?].

30|CAHD, OBSTACLES TOPEACE: A RE-FRAMING OF THE PALESTINIAN-ISRAELI CONFLICT, 4" Ed.,
55 (March 2009) [hereinafter 2ICAHD, Obstacles®].

31paz-Fuchs, Cohen-Baypranote26, p. 16 at 230.

32Figures regarding the total area zoned for Palestinian construction range from 7,500 to 9,178, depending
on the sourceSee, e.g.Ir Shalemsupranote28, p. 17 at 5; LAW, supranote6, p. 12 at 11-12; Amnesty,
supranote28, p. 17 at 49. Figures also vary slightly as to how much land is zoned for residential building.

33Figures vary by sourceSee, e.glr Shalemsupranote28, p. 17 at 5; B'Tselem, A Wall supranote20,
p.15at 10; ICAHD, Obstaclesupranote30, p. 17 at 66.

34Figures range from 35 to 40 percent depending on the soBexs.e.g Amnesty,supranote28, p. 17 at
49; Bimkom, @The Planning Deadlock: Planning Policy, Land Regularization, Building Permits and House
Demolitions in East Jerusalem,® 4 (2005) [hereinafter 2Bimkom, Planning Deadlock®]; ICAHD, Destructive,
supranote29, p.17 at 16.

35Bimkom, Planning Deadloclsupranote34, p. 17 at 5.
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36

However, 22 percent is far beyond the Palestinian community's needs, particularly given
the grave housing shortage. In one extreme case, the neighborhood of Jabal Mukaber,
the area designated as 2green® reaches almost 70 percent of the total land included in the
neighborhood? Instead, land zoned as green area is typically land that exists outside
already built-up Palestinian areas, thus restricting legal expansion of thosé®areas.
Jerusalem Municipal Manager, Head of Policy and Planning, Charles Kohn, explains
that land in East Jerusalem is zoned as green area &n order to prevent coalescence®
between Palestinian villagé$.

Indeed, the government is rather forthright about its intentions in zoning land as
green area. Former Jerusalem Mayor Teddy Kollek admitted in a Municipal Finance
Committee meeting in October of 1991 that the parcels preserved as 2green area®
are 2only green for the Palestinian populatidf 8r green until such time as Jewish
neighborhoods will be built ther&. In fact, many Jewish settlements are built on land
previously zoned as green area and rezoned for Jewish develoffment.

In addition to the zoning of large swaths of land as 2green land,° building is restricted
in certain areas on the grounds that the land is of public importance. Examples include
the @Holy Basin® (approximately 2,200 dunams stretching from Abu Tor to Mount
Scopus, where the Hebrew University of Jerusalem is located, for archeological/religious
reasons}? an area in which construction is planned for the °Eastern Ring Road,? a 20
kilometer road crossing East Jerusalem from north to south (for environmental reasons);

36See, e.glInterview with Charles Kohn, Jerusalem Municipal Manager, Head of Policy and Planning, in
Jerusalem, Israel (14 June 2004) (transcript on ®le with author) [hereinafter 2interview with Charles Kohn°];
Interview with Sami Ersheid, Attorney, in Jerusalem, Israel (28 June 2004) (notes on ®le with author).

37Paz-Fuchs, Cohen-Bauypranote26, p. 16 at 230.

38Alternative Information Center (AIC), Cleansing and Apartheid in Jerusalem: An Alternative Guide to
Jerusalem 12 (2004) [hereinafter 2AIC°].

39Interview with Charles Kohrsupranote36, p.18.

40SeeAlC, supranote38, p. 18at 12; LAW, supranote6, p. 12 at 14.

41|CAHD, No Place supranote29, p.17 at 17-18.

42| AW, supranote6, p.12at 14. Some examples include Ramot, a Jewish neighborhood built in 1973 on
land zoned green at the time, and Reches Shu'fat, built in 1990 on land zoned green sindd.186&ven
more insidious example is that of the Palestinian village of Shu'fat (originally zoned for residential building
by the 1966 Jordanian plan), which was zoned as 2open landscape,® then ®lled with cypress tree groves, only
to be given in 1994 to the Jewish National Fund to build Jewish housing. Amnesty, at 50. Jabal Abu Ghaneim
was determined to be 2green area® until 1999 when it became the Jewish settlement, Har Homa, inhabited by
over 2,000 Jewish residents as of 2006. B'Tselem, A VEalranote20, p. 15at 10.

43Shaul Arieli, Michael Sfard. iE WALL OF FoLLY. 2008 (Hebrew only), at 293; ICAHD, No Place,
supranote29, p.17 at 26.
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44 The National Parks, Nature
Reserves, and Memorial Sites Act (1998) stipulates that once an area has been designated
as a national park (by the Minister of the Interior), no construction or other use of the
area will be permitted without the authorization of the Israel Nature and Parks Authority
(NPA), although property rights held prior to the proclamation rerfiaifihe NPA has
been vested with far-ranging powers to enforce these restrictions. For instance, once the
Minister of the Interior has proclaimed an area a national park, the@\R#pectors
are granted police powers to enforce the prohibition on other uses, including the power
to detain, search and interrogate 2trespassers® (even property owners) suspected of
committing @illegal® acts that might harm the national park, ranging from destroying
park property to grazing, and also the power to seize and destroy préperty.

2.3.1 Low Plot Ratios

Building density is another element of zoning and a mechanism for restricting Palestinian
building. Allowable percentages in Palestinian building areas have typically ranged
between 25 and 75 percent, with only two levels (in other words, the structure may
occupy no more than this percentage of the®@ksguare meterage over two storigspy
contrast, in West Jerusalem percentages range from 75 to 125 p&raedtjn Jewish
settlements in East Jerusalem, which border Palestinian neighborhoods, percentages
reach up to 140-200 percent and 8 stofies.

441CAHD, No Place supranote29, p. 17 at 26; Paz-Fuchs, Cohen-Baupranote26, p. 16 at 228-29.

45Paz-Fuchs, Cohen-Baypranote26, p. 16 at 231.

48d., at 5. Such acts are punishable by up to three years in prigon.

47See, e.g.ACRI 2010,supranote3, p. 12 at 45; AIC,supranote38, p. 18 at 12; LAW, supranotes,
p.12at 11; B'Tselem, A Wallsupranote20, p. 15at 82. For instance, as of the date (1998) of Ir Shalem's
publication, éupranote28, p. 17 at 28) approximately 60 percent of parcels in East Jerusalem have been
zoned under 2Class 5° to allow 50 percent density over two “oors; another 14 percent have been zoned at a
density of 37.5 percent, and two percent have been zoned at 25 percent. Only 21 percent of the land zoned for
building in Palestinian East Jerusalem has been zoned at 70 or 75 percent. Ir Sh@enpte28, p. 17
at 11. According to ACRI's 2010 report, these ®gures have not dramatically changed in the over ten years
elapsed since that report. ACRI 20BDipranote3, p. 12 at 45.

48ACRI 2010,supranote3, p. 12 at 45.

49The settlement Nof Zahav, which is presently being planned inside the village of Jabal Mukaber, allows
building percentages that reach 140 percent, whereas percentages in the rest of the village reach only 50
percent. AICsupranote38, p.18at 12; Interview with Margalitsupranote19, p. 14 . Although it is rare for
any area to exceed 120 or 140 percent, the ultra-orthodox Jerusalem neighborhood of Mea Shearim allows
percentages up to 200 perceSee, e.g.AIC, supranote38, p. 18at 12; LAW, supranote6, p.12at 11;
B'Tselem, A Policy,supranote5, p. 12 at 82. For more examplesgel CAHD, No Place supranote29, p. 17
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50

According to Meir Margalit, Jerusalem City Council representative and ICAHD ®eld
coordinator, although the plan has yet to be approved, and its approval is continuously
delayed, the plot ratio increases included in it are implemented in practice; still, increases
of equal proportion are stipulated in the plan for both sectors, and thus the disparity
between them is maintain€d Furthermore, the increased percentages in the Palestinian
sector do not rise to the level required in order to adequately increase the number
of housing units available or to render them more affordable. In fact, there has only
been one public housing project in all of East Jerusalem since 1967, as opposed to
West Jerusalem, in part due to the fact that the low plot ratios prohibit that type of
constructiorr?

The Municipality's explanation for these discrepancies between the Palestinian and
Jewish sectors is that the lower building percentages are intended to accommodate the
cultural needs of Palestinians, who prefer living in rural settings with low buildings
and large expanses of land and open green spadde Municipality's approach
appears almost cynical, given the broader context of policies and practices described
in this report, which have anything but a positive effect on the 2cultural needs of
Palestinians.® Moreover, the Municipality's conclusions about Palestinian residential
living preferences in East Jerusalem cannot be based on more than mere presumptions, as
there is no of®cial representation of the Palestinian sector in the city's decision-making
bodies regarding planning and zoning. In fact, over the last 30 years, there has been a
trend among Palestinians toward urbanization, particularly those who have chosen to
move to cities such as Jerusalem, rendering high rises and apartment complexes both
economically and culturally desirabté Nevertheless, even if these 2cultural preference®
claims were valid, basic needs including housing typically trump cultural preferences
in dire situations such as that of East Jerusalem. The result of these zoning policies,
compounded with the dif®culty of obtaining building permits, which is discussed below,

at 19.

50ICAHD, No Place supranote29, p. 17 19.

Slinterview with Margalit,supranote19, p. 14.

52|d. The one public housing project in Palestinian East Jerusalem is the @aNusseibehe project in the Beit
Hanina neighborhood.

533eel etter from Ehud Olmert, Mayor of Jerusalem, to Shimon Peres, Deputy Prime Minister and Minister
of Foreign Affairs (23 Apr. 2001) (on ®le with author) [hereinafter 2Letter from Ehud Olmert°]; Interview
with Charles Kohnsupranote36, p. 18; ICAHD, No Place supranote29, p.17 at 18-19.

54See, e.g B'Tselem, A Policysupranote5, p. 12 at 83; Letter from Ehud Olmersupranote53, p.20.
For example, the cities of Ramallah, Gaza City, Abu Dis (in the Jerusalem area), and other cities under the
Palestinians Authority's planning control, have seen a boom in high-rise residential construction over the last
several decades.
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2.3.2 Lack of Infrastructure

Infrastructure is a pre-requisite for building authorization under planning and building
laws applicable to Jerusalem. The Municipdéitfailure to provide adequate infras-
tructure (i.e. water, sewage, roads, etc.) in large sections of East Jerusalem means that
building permits may not be obtained in those areas, even where permits are sought in
areas zoned for building and for appropriate plot ratios and densities.

Palestinians represent over one-third of Jerus&@l@apulation, but they have never
been allocated a proportionate share of any budget item in Jeruga@ny about 5-10
percent of the municipal budget is spent in Palestinian &'eAs.a result, Palestinian
neighborhoods in East Jerusalem typically lack decent roads, water pipes, street cleaning
and proper sewage systeffis(For more details, see ACRI table on East Jerusalem
conditions in the Appendix.) This situation is in sharp contrast to areas in which Jewish
Israelis live in West Jerusalem and East Jerusalem settleffents.

Over the years, as the population of East Jerusalem has grown, the cost of completing
the necessary infrastructure in East Jerusalem has grown dramatically. As of 2006 the
Municipality had estimated that it would cost approximately NIS 185 million (US $52
million or €40 million) to provide adequate infrastructure to allow the issuance of new
building permits2® As of this repor® writing funds have not been allocated for this
purpose. What is more, the true cost of completing the infrastructure in East Jerusalem
in order to bring it to the level of that of West Jerusalem is much higher. In 1994, the
Municipality estimated that it would cost NIS 520 million (L$247 million or€113
million) to complete the needed infrastructure in East Jerusalem; by 2005 the cost had
doubled to over NIS 1 billion (US $ 281 million &£218)5*

55See, e.gICAHD, Destructive supranote29, p. 17 at 16.

56SeeB'Tselem, A Wall,supranote20, p. 15at 21.

57EU, supranote12, p.13at 5.

58U, supranotel12, p. 13at 5. Additionally, almost no public areas and services are provided (such as
parks, squares, clinics, libraries, youth and community centers, and playgrounds), and there is an inadequate
number of classrooms in schools operating in the Palestinian sector in East Jerlda®&ee. alsaJN Of®ce
for the Coordination of Humanitarian Affairs (OCHA), occupied Palestinian territory, @The Planning Crisis in
East Jerusalem,® 1 May 2009 [hereinafter °OCHA, Planning Crisis].

59U, supranote12, p.13at 5.

60CAHD, No Place supranote29, p. 17 at 20.

61nternational Peace and Cooperation Center and Margalit, °Discrimination in the 1 Municipality estimates
the cost at nearly NIS 2 billion (over U$563 million or €435)52 What is more, the installation of
infrastructure often entails the imposition of high fees and development taxes on the part of residents, where
for much of East Jerusalé®Palestinian residents the economic situation is already dire. Even when residents
have been able to sustain these costs, the Municipality has typically delayed work in Palestinian East Jerusalem
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64 Until
the new procedures were placed in effect, the Jerusalem Municipality was satis®ed
with the law's proof of ownership procedures (i.e. proof of tax payments, succession
orders (inheritance), con®rmation from the village council or @aMukhtar,® af®@davits
from neighbors, publication of a notice in the press or posted in public places, and
more), but in 2002 the rules were tightened supposedly due to concerns of¥raud.
The new procedures virtually guarantee that most East Jerusalemites cannot meet the
requirements of obtaining a pernfft.

While proving ownership in West Jerusalem is a simple procedure conducted through
the Property Registry, it is much more dif®cult in East Jerusalem, given the fact that the
majority of the area was not registered by the British or the Jordanians prior to 1967, and
in that year Israel froze the process of land registration tffehe fact, the ownership of
over half of the land in East Jerusalem is not registered, thereby rendering it effectively
impossible under the new procedures for landowning residents to obtain permits for new
construction on their lané?

An additional obstacle to proving ownership exists when property has changed
hands over the years, but the change could not be registered in any Property Registry. To
meet the requirements of the new procedures, the Municipality requires that the change
be recorded by the Ministry of Justice through a procedure that requires the previous
owner to report the purchase personéilyn the many cases in which properties have
been purchased from an original owner who is now deceased or living abroad, proof of
ownership is not an option, and thus the new owner is barred from obtaining a building
permit./®

Additionally, no permits for construction will be granted or land sales approved in

residential area®

64Bimkom, Planning in Jerusalersypranote17, p. 14 at 5.

651CAHD, No Place supranote29, p. 17 22-23.

66For exampleseel CAHD, No Place supranote29, p. 17 at 22.

67Bimkom, Planning in Jerusaleraypranotel7, p. 14 at 5.

68]CAHD, No Place supranote29, p. 17 at 23; Meir Margalit, %1ZING CONTROL OF SPACE IN EAST
JERUSALEM 39 (UNE 2010) [HEREINAFTER®M ARGALIT, SEIZINGO].

69/CAHD, No Place supranote29, p. 17 22-23.

7O1d. In some cases this procedure would cause investigation into ownership which could result in the
declaration of at least one of the owners an 2absentee® and thus the Custodian (i.e. the State of Israel) will
become one of the partners in ownership + a result which not only prevents the new owner from obtaining a
building permit but may eventually result in the Stateuthorization of the property for Jewish development.
Id. at 23.
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Re-plotting is the process under which individual plots of land that are privately owned
are consolidated and re-divided in order to allow for up to 40 percent of the re-parceled
area to be expropriated for public uSe Until these plans are approved, residents
experience ale factoplanning freeze in which no building permits are available to
them?’® According to Margalit, approximately 10 percent of neighborhoods in East
Jerusalem are under such a afreeZe°.

2.3.4 Cost of Permits

Even when East Jerusalem residents wish to obtain building permits for plots of land
that are properly zoned, for the allowable ratios and densities, with the necessary
infrastructure, and regarding which they can prove ownership, they must be able to afford
the various costs of the permit application process, which under normal circumstances
are exorbitant. Fees are required for everything from ®ling, to development fees for
roads and sidewalks, to sewage system costs, to registration of the borders of tRe plot.
The estimated cost of obtaining a permit to build a 200 square meter house on a half
dunam (500 square meters) of land in a Palestinian neighborhood is NIS 70,730 (US
$19,930£15,393)'6

Although the fees required are in almost all circumstances alike for Palestinian and
Israeli Jewish applicants, their ®nancial circumstances tend to be so vastly different that
permits are a far more tremendous burden for most Palestinian faffilésstly, there
is a substantial discrepancy in income level between Palestinians and Jews in the city;
according to data from 2008, of those in Jerusalem living under the poverty line, 67.7

71ICAHD, No Place supranote29, p. 17 at 20; Bimkom, Planning Deadlockupranote34, p.17 at 6.

72Bimkom, Planning Deadloclgupranote34, p. 17 at 6.

73d. at 6.

"Interview with Margalit,supranote19, p. 14.

7SICAHD, Destructive supranote29, p. 17 at 25.

761d. For a breakdown of costseethe table of fees atl.

"TCertain fees are required of Palestinian residents only. ACRI 20ffanote3, p.12at 45. For instance,
although the average cost to link water or sewage is NIS 20886844 per meter of digging, and the cost
is the same in every part of East and West Jerusalem as it is controlled by private companies, the remoteness
of infrastructure stations in Palestinian East Jerusalem raises the cost substantially for Palestinians. Ir Shalem,
supranote28, p.17 at 16. Additionally, an exemption from payment of °betterment 1 However, in Palestinian
areas in East Jerusalem, families often build more than one house on the plot they own, and thus the second
home will begin to incur these fees (at a rate of about NIS 160$WUBE35 per sq. m.). This is less of
an issue for Jewish applicants who do not build in the same way due to different social-familial structures.
ICAHD, No Placesupranote29, p. 17 at 24.
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8 Secondly, most Jewish
applicants have access to government loans, tax incentives and housing subsidies that
are not available to PalestiniaffsAs of 2000, 80 percent of all construction in East
Jerusalem was for the Jewish population and had some sort of governmental ®nancial
support, whereas the remaining 20 percent is independent Palestinian consfUction.
Thirdly, the burden of these fees is more heavily borne by Palestinians seeking permits
because of the nature of building amongst the Palestinian versus the Jewish sectors.
In Jewish neighborhoods, applicants for permits generally represent construction com-
panies building housing complexes for dozens of families who, through the rental or
purchase process, distribute the costs amongst all the residents; by contrast, Palestinian
applicants typically represent individual families building homes for the members of
their family alone, bearing the entire costs themseWes.

In sum, the cumulative effect of the laws and policies described above is that there
are nearly insurmountable obstacles placed before Palestinians in East Jerusalem who
wish to obtain permits to build homes.

In the next section we examine the circumstances that leave many Palestinians with
little choice but to build unauthorized homes, despite the high risk of demolition, or
leave their homes and communities altogether.

2.4 The Increased Demand for Housing in East Jerusalem
2.4.1 Natural Population Growth

As was discussed above, less than nine percent of annexed East Jerusalem is available
for Palestinian residential use, and no new Palestinian neighborhood has been created in
East Jerusalem since 1967 + and this is despite natural population §fotbording

78Central Bureau of Statistics, 2008.

"There is a nation-wide policy in Israel that family members of those who have completed army service
+ which comprises the majority of Jewish Israelis, as army service is compulsory, with exceptions only for
the Orthodox, the mentally or physically disabled, and a few other speci®c cases + are eligible for ®nancial
bene®ts that those who have not served are not eligible to receive. On the other hand, Palestinians * citizens
and permanent residents, alike + are not conscripted into the army and rarely volunteer, for political reasons,
and therefore the majority are not eligible for these loans, tax deductions or subSiekdsnnesty,supra
note28, p. 17 at 34; LAW, supranote6, p.12at 13.

80 AW, supranotes, p.12at 13; interview with Margalitsupranote19, p. 14.

81See, e.gB'Tselem, A Policy,supranote5, p. 12 at 82. This is all the more so given the low plot ratios
allowed in East Jerusalem neighborhoods, rendering those areas less attractive for commercial builders who
cannot build housing complexes but only individual family homes there, which is less luci@¢gC AHD,
No Placesupranote29, p.17 at 19.

82The growth rate of the Arab population in Israel as of 2008 was 2.6%, while that of the Jewish population
is 1.7%. These ®gures both represent a decrease from 1999 from 3.8% and 2.7%, respectively. Arab
Muslims have the highest population growth rate in the country, at 2.8% in 2008. Statistical Abstract
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83 However, given that urban planning in
East Jerusalem is stagnant for the Palestinian sector, while its natural population growth
is steadily increasing (factors increasing population are discussed below), there is an
agrti®cial housing shortage® of over 25,000 housing units in the Palestinian ¥ector.
It has been estimated that if the planning and building policies of todagvis-East
Jerusalem remain in place, by 2030 there will be a housing shortage that will directly
affect 150,000 Palestiniafs.

2.4.2 Residency Revocation Rules

As discussed previously, in the 1967 occupation and annexation of what is now East
Jerusalem, the vast majority of Palestinian residents were granted resident status and
Israeli identity cards, but did not become citizens of Israel. The option of citizenship was
available to them, but was conditioned upon meeting several requirements, including
some knowledge of the Hebrew language and taking an oath of loyalty to the State of
Israel® and virtually no Palestinians opted for citizenship under these conditions for
political and legal reasori¥. Today, Palestinians born in East Jerusalem may still obtain
citizenship, but only if they apply between the ages of 18 and 21 and can prove presence
in East Jerusalem for the past ®ve consecutive years.

of Israel, 2009, Central Bureau of Statistics, @Table 2.2 - Population, by religion® (Pi¥g)lable at
http://www.cbs.gov.il/reader/shnaton/tengbinatone.html?numtab=st0202&CYear=2009 (retrieved 29
Dec. 2010).

83EU HEADS OFMISSION REPORT ONEAST JERUALEM, 5 (2010). According to an April 2009 OCHA
report, 1,100 additional authorized housing units are needed each year in order to ful®Il the need. OCHA, The
Planning Crisis in East Jerusalem: Understanding the Phenomenon of @lllegal® Construction, 2 (2009).

84CAHD, Obstaclessupranote30, p. 17 at 55. According to Margalit, the actual housing shortage is
dif®cult to calculate because the population ®gures for Palestinian East Jerusalemites represent only those
registered in the Population Registry and do not include the large number of Palestinians living @illegally® in
East Jerusalem generally in order to live with their families or perhaps for economic opportunity. In other
words, the shortage is an estimate based on the Population Registry ®gures plus an estimated number of
undocumented residents. Interview with Margalitpranotel19, p. 14.

85y Amim, 8Jerusalem Master Plan 2000 -- General Analysis and Comments® 1 (June, 20dijble at
http://www.ir-amim.org.il/engUploads/dbsAttachedFiles/master.pdf (retrieved 19 Dec 2010).

86Sec. 5 of the Citizenship Law, 1952.

87Accepting citizenship, to most Palestinians in East Jerusalem, would be an acknowledgment and accep-
tance of Israel's authority over the territory it has occupied and annexed. Additionally, under international
law an occupying power may not require that the protected persons swear allegiance or loyalty to it. This is
further discussed in section 1V(b)(iv) below.

88Sec. 4A of the Citizenship Law, 1952. It should be noted that the years 18-21 are of signi®cance. They
are the years during which many Palestinian East Jerusalemites, having just ®nished high school (and not
drafted to the Israeli army), go to university, to work or to other study and training programs, often in the
West Bank or even abroad. This means that in the somewhat rare case in which a Palestinian wishes to apply
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89 A holder of permanent resident status in Israel is entitled to
receive social bene®ts, including health care, social security, welfare and education, as
well as the right to live and work in Israel and has the right to apply faisser-passer
travel document. Permanent residents are entitled to vote in municipal elections, but
not national elections (and as was mentioned in section II(a)(ii), most Palestinian East
Jerusalemites choose not to vote for political reasons). Unlike citizePSbipldren of
permanent residents are not automatic recipients of the same status, and a permanent
resident who marries a non-resident or non-citizen of Israel must apply for his/her status
via the process of family uni®cation, which entails severe obstacles as discussed below.

What is more, unlike citizenship, permanent residency and its accompanying rights
and bene®ts are tenuous and may be revoked at the discretion of the Minister of Interior.
Residency is typically revoked based on lack of presence for seven or moréyears,
and in some cases even expires automatically and without due process (including
noti®cation and an opportunity to appeal the decisiédgspite the Ministry of Interid®
insistence that this does not océdiEast Jerusalem permanent residents are forced to
repeatedly prove their entitlement to this status to the Ministry of Interior and National
Insurance Institute through a process of extensive investigations, physical searches
and inquiries in search of grounds for revoking residency (such as lack of consistent
presence, immigration to the West Bank, or obtaining residence in a foreign country).
These procedures entail presentation of a host of documents, as well as substantial
processing fees, and they often involve signi®cant delays for months and evetfyears.

for citizenship, additional hurdles are placed before her/him.

89HCJ 282/88Mubarak ©Awad v. Yitzhak Shamir et.42(2) PD 426.

90seeSec. 4 of the Citizenship Law, 1952, on @Nationality by birth.°

91Seedwad,42(2) PD supranote89, p.26; Sec. 11 of the Citizenship Law, 1952; Sec. 11 of the Entry into
Israel Law, 1952; Regulation 11 of the Entry into Israel Regulations, 1974. Note: The regulations concerning
the expiration of permanent residency status were enacted only in 1985. The Entry into Israel Regulations of
1974 did not contain such a provision.

92See, e.g.ACRI 2010,supranote3, p. 12 at 44.

93See, e.glLetter to Adv. Yotam Ben-Hillel, HaMoked: Centre for Defence of the Individual, from Meli
Davidian, Supervisor of Freedom of Information Law of the Ministry of Interior, Director of Population,
Immigration and Border Authority, 5 Nov. 2009 [hereinafter @letter to HaMoked?] (on ®le with author).

94ACRI 2010, supranote3, p. 12 at 44. Although around 70% of applications for social bene®ts are
eventually accepted by the National Insurance Institute following its investigations along with those of the
Ministry of Interior, the policy effectively denies East Jerusalemite Palestinians months of bene®ts (including
unemployment, disability and pension) during the period spent processing and verifying their applications,
creating another motivation for many to leave East Jerusalem in search of immediate bene®ts perhaps available
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9 Additionally, there is

no simple residency @reinstatement® procedure, and those whose residencies have been
revoked must apply anew, as if applying as a foreign citizen with no connections to
Israel, despite in most cases having been born in Jerusalem, through a long and dif®cult
legal procedure.

As of 1995, the Ministry of Interior began implementing a more aggressive residency
revocation policy based on a wider interpretation of tAezad case and Regulation
11A of the Entry into Israel Regulatiof8 Whereas previously the Ministry of Interior
had treated East Jerusalem Palestinians the same as those in the West Bank and Gaza
regarding the ability to travel for extended periods to and from neighboring Arab
countries for work, study and family, as long as they renewed their travel documents
as necessary (and even a family member could do so in their absence), as of 1995 this
was no longer possible and residencies were suddenly revoked without warning and
retroactively?’ In the Awadcase, the court described the 2permanent residency reality®
as an often abstract, complex concept involving a host of factors, and used the term
acenter of life® as a basis for determining presence in East Jerusalem + rather than actual
presence. In an additional case examining the issue just a few yearsfaftef the
court held inShqgagithat an East Jerusalemite Palestinian's permanent residency status
could be revoked merely by establishing that she had relocated her 2center of life,®
despite the fact that she had not resided outside of Jerusalem for seven years or more,
nor had she obtained permanent residency or citizenship else#here.

This dramatic Ministry of Interior policy shift resulted in the loss of residency status
by Palestinians who either were living 2abroad® (the Gaza Strip and the West Bank are
considered abroad, including adjoining East Jerusalem neighborhoods), or who still
maintained permanent residency in East Jerusalem but had moved their 2center of life®
outside Israel for reasons ranging from travel, work and study to family responsibili-
ties. Although in 1998 the policy was 2loosened® by then Minister of Interior Natan

to them in the West Bank, Gaza Strip, Jordan or elsewhere. B'Tselem, A&\pHanote20, p. 15at 7.

95ACRI 2010,supranote3, p. 12 at 44.

96Regulation 11A of the Entry into Israel Regulations, 1974, determines that: 2... a person shall be
considered as one who has left Israel and has settled in a country outside of Israel if one of the following
pertains to him: (1) He resided outside of Israel for a period of at least seven years. . .; (2) He has received a
permanent residence permit of that country; (3) He received citizenship of that country through naturalization.®
Israeli citizens may choose to carry dual citizenship, with the exception of members of the Knesset (Israeli
Parliament) SeeBasic Law: The Knesset, Sec. 6A.

97For more on this topicseeamicus brief application by Israeli NGOs HaMoked and ACRI to the HCJ in
the matter ofSiag v. Minister of Interior2008,available athttp://www.hamoked.org/items/11002Zhg.pdf
(retrieved 27 Dec. 2010).

98HCJ 7023/94Fathiya Shqadi, et. al. v. Minister of InteripTakdin Elyon 95(2).
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99 many Palestinians remained unable to reinstate their residency under the
Sharansky policy + including those who had moved themselves or the 2center of their
lives® abroad prior to the change in policy.

The years between 1995 and 2000 saw high rates of residency revocation that had
not been experienced since the early 1980sFollowing a short lull, there was a
dramatic increase in revocations again, beginning in 2006:

While permanent residency status was revoked from 13,000 Palestinian East Jerusalemites
between 1967 and 2008, the number of revocations between 2006 and 2008 was the
same as that of 1967 through 20@%pther words, half of the residency revocations
since the start of the 1967 occupation and illegal annexation (some 6,500) took
place between 2006 and 2008*

In 2008 alone, 4,577 East Jerusalem residents lost their status, amongst whom 99
were children under the age of 18, the majority for lack of consistent presence for seven
years = in other words 2relocation® of the 2center of lif€2. The Ministry of Interior
attributes the increase to the streamlining of its control and enforcement procedures,
which entails more aggressive efforts to verify the status of individuals on its own
initiative, rather than conducting such veri®cations only after receiving applications for
social bene®t¥3

Revocation of residency rights typically comes with a letter instructing the recipient
to return her/his identity card and leave the country within 15 days, but deportation
orders in East Jerusalem are rarely enforced and executed. Thus, those who wish to

99What is known as the @Sharansky Declaration®, made during the course of hearings in the petition, HCJ
2227/98HaMoked - Center for the Defence of the Individual v. Minister of the Interior.

100w hereas in the eight years prior to 1995 approximately 20-50 residencies were revoked each year, in 1995
91 were revoked; 739in 1996; 1,067 in 1997; 788in 1998; 411 in 1999; 207 in 2000; B'Tselem, 2Revocation of
Residency in East Jerusalemayailable at http://www.btselem.org/english/jerusalem/revocatstatistics.asp
(retrieved 26 Dec. 2010).

10IACRI 2010,supranote3, p. 12 at 44.

102 etter to HaMokedsupranote93, p. 26 . In 2008, of the 4,577 residencies revoked, only 38 were
revoked on the speci®c grounds of éimmigration® to the West Bank, however lack of presence in East
Jerusalem includes presence in the West Bank or Gaza. According to the Ministry of Interior, 89 residen-
cies were reinstated that year. Between the years 2005-2007, 1,869 residencies were revoked from East
Jerusalemites, of which 91 were children under the age of 18. HaMoked Update, 12 Apria2aia@ble
at http://www.hamoked.org.il/newmainheb.asp?id=744 [hereinafter 2HaMoked Update®]. In 2009, 721
residencies were revoked from East Jerusalemites. Respondent Ministry of @telddion to Dismiss
HaMoked Administrative Appeal AA 22948-02-11, ®led to the Jerusalem District Court (sitting as Court of
Administrative Affairs), 19 May 2011available athttp://hamoked.org.il/®les/2011/114482.pdf. In 2010, 191
residencies were revoked from East Jerusalemites, of which 108 were women and 8 were children under age
18. Additionally, the Ministry of Interior claims to have @reinstated® in 2011 the residencies of 67 individuals
whose residencies had been revoked between the years 1983 and 2009. Letter to HaMoked from the Ministry
of Interior, 12 July 2011available athttp://www.hamoked.org.il/®les/2011/114651.pdf.

103gee, e.g ACRI 2010,supranote3, p. 12 at 44; HaMoked Updatesupranote102, p. 28.
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104 these passports
do not carry a right to residency or citizenship in Jord&nin fact, since the armed
hostilities that took place in Jordan between the Jordanian authorities and the PLO
culminating in the events of September of 1970 (®Black September®), the policy of
the Kingdom of Jordan has been to deny any Palestinian living west of the Jordan
River the option of residency or citizenship and to cancel previous citizenships®held.
Instead, responsibility for the Palestinians' status was handed over to the PLO and
now to the Palestinian Authority (PA) through the Interim Agreement following the
Oslo Accordst®” However, given that the PA is not a recognized sovereign state, and
Israel occupies the territory over which the PA asserts its authority, it does not have
®nal control over the status of its residents. Rather, beyond typographical changes, the
Israeli authorities control the Palestinian Population Registry in the West Bank and Gaza,
just as they control all entry and exit to and from these territories. In 2000 the Israeli
authorities froze all changes to this registry, with the exception of registering minor

1040btaining this document entails an application process and travel to Amman, whereas Israeli travel
documents may be obtained by application locally. The option of obtaining Jordanian travel documents is
based on the fact that until 1967 East Jerusalem, like the rest of the occupied territory of the West Bank,
was under Jordanian control and on the compromise of the Jordanian government following the political and
violent clashes between the Palestinian Liberation Organization (*3PLQO°) and the Jordanian government in
September 197Beeselected excerpts of Expert Opinion of Adv. Jonathan Kuttab [hereinafter @Kuttab®] (on

®le with author).
1059,

106|d

107Despite the common impression that the Oslo Accords and the peace process they aimed to set into motion
are @dead® (even expressed by PM Benjamin Netanyahu), the divisions of authority and legal jurisdiction
between the Palestinian Authority and Israel have generally been respected by both parties. Article 9(2) of the
Israeli-Palestinian Interim Agreement on the West Bank and the Gaza Strip, Washington, D.C., 28 December
1995available athttp://www.mfa.gov.il/MFA/Peace+Process/Guide+to+the+Peace+Process/THE+ISRAELI-
PALESTINIAN+INTERIM+AGREEMENT.htm (retrieved 27 Dec. 2010).
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108 As such, Israel regularly revokes the residency status of individuals who
are not guaranteed residency or citizenship elsewhere. In fact, in some cases, Israel has
revoked the residency of individuals with non-permanent status elsewhere that is also
revocable'® Israel has also become increasingly restrictive in its policies of allowing
Palestinians from the West Bank and Gaza to join their spouses and family members in
East Jerusalem, which the next section brie y discusses.

2.4.3 Family Uni®cation Issues

Unlike Jewish Israeli citizens, Palestinian permanent residents and citizens alike do
not have the right to obtain residency or citizenship for their non-citizen, non-resident
spouses who wish to join them in Israel or East Jerusalem through family uni®cation
+ if the latter are Palestinian residents of the West Bank or Gaza. While in the past
there were obstacles to obtaining residency for Palestinian spouses based on individual
circumstances, including security barriers often based on secret evidence unknown to
the applicants, since 2003 the Israeli government has imposed a wholesale freeze on the
family uni®cation process between Palestinian non-citizens and non-residents wishing
to live with their permanent resident spouses inside Israel and East Jerusalem.

The Citizenship and Entry into Israel Law (Temporary Order) 2003 canceled the
option of granting permanent residency status in Israel to residents of thé'®PT.
Certain narrow exceptions to the prohibition are outlined in the law, including for those
who, prior to the law's enactment, had ®led applications for residency or citizenship,
or who had obtained permanent or temporary residency permits and wish to'fénew.
Additionally, temporary permits not exceeding six-months are available on a case-by-
case basis for purposes of work, medical treatment, or to prevent a child under age 12
from being separated from a parent legally in Isf&élt is worthy of note that even
in 2010, many years after the height of the Second Intifada, the State has expressed its
interest in extending the application of the @emporary® order, and perhaps in codifying
it into Israeli law!*3

108There is no of®cial government declaration of this policy. For mmee, e.g. Gisha,
aDisengaged Occupiers: The Legal Status of Gaza,® Jan. 2007, from p. a®lable at
http://www.gisha.org/UserFiles/File/Report%20for%20the%20website.pdf (retrieved 27 Dec. 2010).

1095eeKuttab, supranote104, p. 29

110The Citizenship and Entry into Israel Law (temporary provision) 2003, Sec. 2.

114, Sec. 4.

1124, Sec. 3.

1135eeHCJ 5030/07HaMoked - Center for the Defence of the Individual v. Minister of the Inteftate's
Supplementary Response, 13 April 2010 [hereinafter 2HCJ 5030/07, State's Supplementary Response©].

Given the geographical, cultural, linguistic and political contiguity between East Jerusalem and the West
Bank, many East Jerusalem residents naturally ®nd their spouses in the West Bank, and vice versa. These
couples are then faced with the harsh choice between living in the OPT and risking the loss of one spouse's
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114

One of the main criticisms of the barrier often voiced by the international community
and by Israeli human rights organizations is thalatfactoannexes large areas of the
OPT to Israel (approximately 9.4 percent) in contravention of internationai*fafihe

areas of the West Bank placed on the western or 2Israeli® side of the barrier almost
exclusively contain Israeli settlements or uninhabited (often agricultural) land sought
for settlement expansiot® In the East Jerusalem area, the barrier sets additional 2facts
on the ground® rendering Israel's unilaterally declared annexation of East Jerusalem,
which comprises 3.9 percent of the West Bank, a more concrete physical reality, and
incorporates 12 Israeli settlements into Jerusaigm.

At the same time, the erection of the barrier physically separated families, friends,
business ventures and communities which were arbitrarily divided between East Jerusalem
and the adjoining areas of the West Ba#kIn order to maintain those ties, and for
Jerusalem residents who suddenly found themselves on the 2other side® of the barrier
and in fear of losing their status and rights based on lack of presence, a wave of some
120,000 Palestinians entered East Jerusalem when the wall was ®rst con&tfucted.

permanent resident status and accompanying bene®ts, and living in East Jerusalem while one spouse risks
deportation either for illegal presence or upon denied renewal of her/his temporary permit. Given that
the employment opportunities and social bene®ts are typically preferable in East Jerusalem than under the
occupied Palestinian Authority, and entail far fewer restrictions on the freedom of movement, at least within
Jerusalem, such families often prefer to remain illegally in East Jerusalem and build illegally there, if need be.
Alternatively, these families will leave East Jerusalem, and the resident spouse, along with any children, may
well lose her/his residency and thus her/his right to return to her/his home, or place of habitual residence.

114The northern and southern sections of the barrier in the Jerusalem area were completed in July 2003.
In 2005 construction of various additional sections was compl&ed, e.gB'Tselem, Separation Barrier,
available athttp://www.btselem.org/english/SeparatiBarrier/Jerusalem.asp

115YN Of®ce for the Coordination of Humanitarian Affairs (occupied Palestinian territory) and World
Health Organization West Bank & Gaza Of®ce (occupied Palestinian territory), 1 Healtvaiable at
http://lwww.ochaopt.org/documents/ocbpt specialfocusjuly_201Qenglish.pdf (retrieved 17 May 2011);
regarding the international legal commu@tgpinion,see, e.g.the International Court of Justi€@eAdvisory
Opinion, Legal Consequences of a Wall in the Occupied Palestinian Terrild@yJ Reports (Advisory
Opinion) p. 136 [hereinafter @Legal Consequences?] .

1165ee, e.gBimkom and EDselem, 2Under the Guise of Security: Routing the Separation Barrier to Enable
the Expansion of Israeli Settlements in the West Bank® (2005).

117EU, supranote12, p.13at 6.

118r0r instance, the barrier cuts straight through and surrounds the East Jerusalem neighborhoods of Abu
Dis, Beit Hanina and A-Ram and surrounds Bir Nabala, Anata and Nu‘aman, cutting them off from Jerusalem.

119 Arieli and Sfard supranote43, p. 18 at 310, citing Arnon Sofer.
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120 However, there are still many incentives
for Palestinians on the West Bank side of the barrier to move to the °Israeli® (illegally
annexed) side of Jerusalem (regardless of their residency status), including access to
services, education, and health care, as well as the desire to be free from restrictions
on movement and increased dif®culties in carrying out family, business and other in-
teractions on the West Bank side of the barrier. This situation creates an additional £
even if minor + population growth factor and thus bears some impact on the demand for
housing.

2.5 The Lack of Available and Authorized Housing Leads
to Unauthorized (3lllegal®) Building

2.5.1 The Resulting Impact of these Policies and Practices

The combination of inadequate planning for the Palestinian sector in East Jerusalem,
namely restricting the Palestinian residential areas to some 8 percent of the entire
municipal region and failing to authorize building to accommodate the true Palestinian
population size in East Jerusalem (which is constantly increasing based on natural
growth, the risk of residency revocation, the erection of the separation barrier, and
more), and the obstacles placed before Palestinians wishing to obtain building permits,
produces a situation in which many Palestinians are faced with the harsh choice between
leaving their East Jerusalem homes or building without authorization and living under
constant threat of demolition.

As it stands, many choose the formé&rThe remainder are either among the rare
few able to meet the requirements for obtaining a permit, as outlined above, or more
often those who choose building illegally and risking demolition over losing residency,
community, and the right to remain in the place in which many of them were born. In

120|nterview with Margalit,supranote19, p. 14.

121according to Margalit, it is dif®cult to measure the number of Palestinians who leave East Jerusalem for
the West Bank, Gaza and elsewhere, partly because the true population of both registered and undocumented
Palestinians is unknown, and partly because of the many creative ways Palestinians create homes for them-
selves in non-residential spaces that are not counted as housing units, such as stores and other businesses.
Most Palestinians will do whatever possible to stay in East Jerusalem for the host of reasons discussed in this
report, even if it means living in high densities, with inadequate infrastructure and services, living in fear of
home demolition, and in many cases fear of deportation for lack of residency. The exodus of Palestinians out
of East Jerusalem is something he predicts in the coming years, if the situation remains, when no housing
possibilities + even illegal and unpleasant + will remédh.

32



122

2.5.2 The Extent of the Phenomenon

Israeli authorities assert that 40 percent of the total number of buildings in East Jerusalem
have been built without permit$3 NGO estimations have ranged, such that in 2003-
2004 the ®gures stood at one-third, and as of 2007 had risen to ortétiBatween
2001 and 2003, there were a total of 4,040 new buildings erected in the area and a mere
393 building permits grante®® In 2003 alone, the Jerusalem Municipality recorded
1,435 new buildings in Palestinian East Jerusalem, while it had granted only 59 building
permits, representing roughly four percent of the new buildiR§#s of 2007, and
since the start of the Second Intifada, for every building built with a permit, there were
approximately 10 more built without authorizati&#. Currently, there are at least
15,000 and up to 20,000 unauthorized buildings standing in the Palestinian sector of
East Jerusalent®

While not all unauthorized homes have been granted demolition orders, there are
approximately 1,500 demolition orders in East Jerusalem pending enforc&hent.
According to ®gures published by the European Union, as of the end of 2009, more

122ACRI 2010,supranote3, p. 12 at 46.

123)CAHD, No Place supranote29, p. 17 at 10.

124Estimated at one-third in 2003-200gke, e.g.ICAHD, Destructive supranote29, p. 17 at 8. According
to Bimkom, as of 2007, of the 39,000 housing units in Palestinian neighborhoods in East Jerusalem, 20,000
were built without authorization, or just over 50 percent. Bimkom, Planning in Jerussigmgnote17,
p. 14facts and ®gures. OCHA estimates that 28 percent Palestinian homes in East Jerusalem are built without
authorization from the Israeli authorities. OCHA, 2The Case of Sheikh Jarrah + Fact Sheet®, October 2010.

125Municipal ®gures provided in ICAHD, Destructivajpranote29, p. 17 at 9.

12619

127ICAHD, No Place supranote29, p. 17 at 10. Certi®cate of completion ®gures are also telling. Based on
®gures provided by the Jerusalem Municipality regarding the issuance of building completion certi®cates,
between 2004 and 2008 the percentage of certi®cates issued to Palestinians in East Jerusalem ranged from 1.4%
to 6.9% of the total issued. In 2009, the percentage reached 15.7%; however, this remains disproportionate
to the size of the Palestinian population in East Jerusalem (roughly one-third of the population under the
Jerusalem Municipality's jurisdiction). Letter from the Jerusalem Municipality Authorization and Supervision
Branch to the Head of the Local Planning and Building Committee, 18 Jan 2010, para. 4 [hereinafter @Letter
from the Jerusalem Municipality®]. The percentages were as follows for the years 2004 to 2009: 2004 (6.1
%); 2005 (1.4%); 2006 (3.2%); 2007 (4.5%); 2008 (6.9%); 2009 (15.785).

12815,000 is the estimate provided in Paz-Fuchs, CohensBaranote26, p. 16 at 230. Jerusalem Mayor
Nir Barkat estimates around 20,000, but according to Margalit these are all rough estimates. Interview with
Margalit, supranote19, p.14.

129This is an unof®cial estimation by OCHA. OCHA, The Case of Sheikh Jarah, 4 (Oct. 2010).
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An additional consequence of the planning and building reality in East Jerusalem is
severe housing density and overcrowding, where the average density in East Jerusalem
is nearly twice that of West Jerusaléf.

The government has often argued that the overcrowding and growing disparity
in housing shortages, infrastructure and municipal services between East and West
Jerusalem are a direct result of the Jordanian government's disregard for the area during
the period between 1948 and 1967 Hence, they claim that overcrowding pre-dates
the 1967 annexation and that progress from their efforts to improve living conditions
is simply unnoticed because of the grave situation with which they were preséhted.
However, ®gures show just the opposite; for instance, the discrepancy in density between
the Palestinian and Jewish sectors in 1993 represented twice that of*t9B7ese
®gures point to the reality of a growing population that continues to reside and build in
East Jerusalem, despite the vast shortage of legally available housing.

130y, supranote12, p.13at 6.

131For instance, housing density in Palestinian neighborhoods is approximately 11.6 square meters per person,
while that of Jewish neighborhoods is 20.3 square meters per person. B'Tselem, Statistics on building den-
sity in East Jerusalenayailable athttp://www.btselem.org/english/jerusalem/buildidgnsity statistics.asp
(retrieved 29 Dec. 2010). These ®gures have not changed over recent years. For instance, in 2002, density
in Palestinian neighborhoods was 11.9 sq.m. per person, whereas Jewish neighborhoods had 23.8 sq.m. per
person. B'Tselem Info Sheetupranote22, p.15. As of 2008, Palestinian homes contained 1.9 residents
per room, whereas Jewish homes contained approximately 1 resident per room. ACR$@fYadote
3, p. 12 at 46. For ®gures dating back to the 199@=B'Tselem, A Policy,supranote5, p. 12 at 38.
According to international human rights groups, housing conditions in an area are considered overcrowded
when more than two people occupy each room in a hdthéAs of the late 1990s, an estimated 30 percent of
Palestinians in East Jerusalem lived with between three and four people per room, as compared to just over
two percent of Jews in the rest of Jerusalem who live at this level of dettsifyhe levels are particularly
staggering in the Old City, where the Muslim Quarter approaches 487 people per hectare (10,000 square
meters), and the Christian Quarter hosts approximately 263 per hectare, whereas the Jewish Quarter holds 183
people per hectare. Applied Research Institute, Jerusalem (AR{gRnding Jewish Presence in the Old City
(Mar. 1998),available athttp://www.poica.org/editor/casgtudies/view.php?recordlD=602 (retrieved 29 Dec.
2010). The Muslim and Christian Quarters are both inhabited primarily by Palestinians; the Jewish Quarter is
inhabited primarily by Jews.

1328'Tselem, A Policy,supranote5, p. 12 at 42.

133d, at 43.

134d. at 38.
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135in East Jerusalem between 2001 and 2869;
whereas only 245 were demolished in West Jerusalem during the same period, despite
the fact that Jews constitute roughly two-thirds of the population in all of Jerusdlem.

In other words, while Jews represent approximately 64 percent of the population in
Jerusalem, demolitions of their buildings represented only 28 percent of the demolitions
carried out during that period. Overall, more than 70 percent of demolitions in Jerusalem
are carried out against Palestinian buildings, but Palestinians are accountable for only
approximately 20 percent of the unauthorized building in the'éfty.

Naturally, there are Jewish structures demolished in East Jerusalem each year as
well, but also in disproportionate frequency given the population (again, there are

135Note again that astructure® does not adequately re ect the number of housing units demolished, as a
structure that is a kioak or even a single-family home is recorded the same as a 7-storey apartment building
containing 28 housing units (example from the actual demolition of such a building in Ras Al-Amud in
September 2005).

136Data combined from the following sources: Letter from the Jerusalem Municipalifyta note
127, p. 33 at para. 3; B'Tselem, Statistics on Demolition of Houses Built Without Permits in East
Jerusalem (information provided to B'Tselem by the Jerusalem Municipality in 2004 and 20G8),
able athttp://www.btselem.org/english/Planniand Building/EastJerusalenftatistics.asp (retrieved 29
Dec. 2010) [hereinafter 2B'Tselem, Statistics on Demolition®].

137 etter (transmitted by electronic mail) from the Jerusalem Municipality to ICAHD on 27 January 2010.
The Ministry of Interior also issues demolition orders and carries them out, but in drastically lower frequency.
Between 2001 and August of 2008, the Ministry of Interior demolished 105 structures in East Jerusalem,
versus the 536 demolished by the Municipality during the same period. Complete comparative data on
Ministry of Interior demolitions between East and West Jerusalem is not currently available.

138according to Jerusalem Municipal ®gures compiled by ICAHD, between 2006 and 2008, the number of
building infractions recorded in East Jerusalem was 2,983, whereas in West Jerusalem it was 10,183.
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The Jerusalem Municipality explains these discrepancies as an effort to prioritize
enforcement based on the degree of violafithh Given the fact that unauthorized
building is so widespread, the Municipality's general policy is to focus ®rst on the larger
violations based on area = whole homes rather than balconies or additions. These are
seemingly neutral, non-discriminatory critetfd.However, not surprisingly, given the
lack of adequate planning, zoning and permit issuance in the Palestinian sector, larger
violations are predominantly found among the Palestinian sector, and not the Jewish
sectort*? Additionally, demolitions in the Jewish sector match the kinds of violations
most often found there, which are illegal additions and extensions beyond the allowable
density and height limitations provided in the relevant plan, or commercial buildings,
rather than an entire residenéy.In fact, as of this report's writing no case is known of
a West Jerusalem residential building having been demolished in its effftety.

Furthermore, Palestinians experience discrimination in the type of demolitions

1398 Tselem, Statistics on Demolitiorsupranote 136, p. 35 ; ICAHD, No Place supranote29, p. 17
at 7. Note: according to ®gures from the Jerusalem Municipality provided to ICAHD in an electronic
correspondence on 27 January 2010 with May O®r, Head of the Department of Development and Building
Enforcement at the Jerusalem Municipality, there were 156 demolitions between the years 1999 and 2003.
However, both B'Tselem and ICAHD's ®gures include demolitions carried out by both the Jerusalem
Municipality and the Ministry of Interior, which presumably the Municipality's ®gures do not.

1405ee, e.g./CAHD, No Placesupranote29, p. 17 at 15. In fact, given the extremely high number of
building violations, as detailed in the previous section, the authorities are in fact only demolishing a fraction
of the unauthorized buildings$d. at 10-11.And yet, their preference for large-scale violations must be viewed
in context.

14110 a document released on 21 May 2009, the Jerusalem Municipality explained its planning policy. On
home demolitions, for instance, the document states: 2Administrative demolition orders are issued according
to identical criteria throughout the city. The Jerusalem Municipality does not, and shall not, have a policy
which aim is to discriminate between the various sectors living and residing in Jerusalensfiainote12,
p.13at5.

1425ee, e.g. id; World Bank Technical Team, 2Movement and Access Restric-
tions in the West Bank: Uncertainty and Inef®ciency, 9 May 200&yailable at
http://siteresources.worldbank.org/INTWESTBANKGAZA/Resources/WestBankrestrictions9May®nal.pdf
(retrieved 25 Sept. 2011).

143ICAHD, No Placesupranote29, p. 17 at 8; B'Tselem, A Wall supranote20, p. 15at 11. Data provided
to B'Tselem by the Head of the Department of Construction Administration of the Jerusalem Municipality for
2005. Infractions: Jewish (5653); Pal (1529). Demolitions: Jewish (26); Pal $£&)alsdAmnesty,supra
note28, p.17 at 42. In 2003, 10 structures were demolished in West Jerusalem, three of which were gas
stations. ICAHD, Destructivesupranote29, p. 17 at 7. Fourteen of the 99 demolitions in East Jerusalem
were gas stationdd. at 5.

144CAHD, No Place supranote29, p. 17 at 15; Interview with Margalitsupranote19, p. 14.
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145 The
practical result is that Palestinians in Jerusalem are more likely than Jews to experience
expedited demolitions and evictions with limited opportunities to defend against them.

2.6.2 Penalties Imposed

Building infractions carry penalties in East and West Jerusalem, just as in the rest of
the country and in most places in the world. However, because of disproportionate
enforcement in the Palestinian sector, Palestinians carry the brunt of the burden. In
particular, heavy ®nes are levied against building infractihas the calculation of

the ®ne is based on the size of building offense, naturally Palestinian building violations
on average incur greater ®nes than the unauthorized additions and balconies ®ned in
West Jerusalem and among the Jewish sector.

Between 2001 and 2006, the Municipal Courtin Jerusalem collected NIS 153,240,833
(over US$43 million/€31 million) in ®ned?’ Fines levied against Palestinians repre-
sented approximately 70 percent of Jerusalem Municipality collections and all of those
from the Ministry of Interiort*® Given that the Jerusalem Municipality and Ministry

145For instance, from 1992 to 1996, 50 out of every 100 Jewish demolition orders issued were administrative,
as compared with 86 out of every 100 in the Palestinian sector. LAptanote6, p. 12 at 15. This
trend continues today. Interview with Margabtpranotel19, p. 14. Additionally, the claim of @éinhabited
residence® as grounds for a #freeze order® or a stay of execution of the demolition, is available only when the
building meets standards established by law as constituting @inhabitable® + such as running water, electricity,
sewage, etc. Given the circumstances in much of the Palestinian sector of East Jerusalem, as discussed above,
such infrastructure is often unavailable for Palestinian families. Thus, it is far more dif®cult for a Palestinian
family in East Jerusalem to obtain a freeze order than for a Jewish family in East or West Jerusalem. ICAHD,
No Placesupranote29, p.17 at 9. It should be noted that although freeze orders may be obtained, ICAHD
has never heard of an order that was actually canceled. ICAHD, Obstagteanote30, p. 17 at 63.

148|mprisonment is a penalty for those who do not pay ®nes, typically for a period of 3-6 months. Having
served one's sentence does not render a building legal. The building violator will continue to be susceptible to
future ®nes, imprisonment and demolition.

1471CAHD, No Place supranote29, p.17at 9.

148|d, Additionally, the general practice from 1967 until 2001 was to allow an unauthorized builder to
overcome the illegality of the building through the payment of a ®ne, without the need for further steps (such
as a permit or demolition). However, as of 2001, the Jerusalem Municipality adopted a policy of re-opening
such cases, charging owners with illegal construction, contempt of court or unauthorized occupation of a
building, imposing ®nes and sometimes even imprisonment, as well as issuing demolitionldraers2,
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this fact renders the proportionally low budget allocation and investment in planning,
zoning, infrastructure and services in Palestinian East Jerusalem even more glaringly
discriminatory.

2.6.3 A Note on Self-Demolition

When a home or other building is scheduled for demolition, the owner may choose to
wait for the authorities to come and demolish it or to 2self-demolish®. Self-demolition
often averts the imposition of the penalties described above, including ®nes and impris-
onment, and it places the conditions and timing of the demolition in the owner's hands.
According to reports, self-demolition is an increasing trend, and some sources, including
an end of 2009 European Union report, attribute the trend to an attempt to diminish the
psychological trauma that home demolition causes, particularly to chiléPdfven the
Jerusalem Municipality in its update on enforcement of building laws from January 2010
noted the increase in self-demolitions, in many cases even prior to owners and occupants
having received a demolition ord&¥ The Municipality attributed the phenomenon to
effective deterrenc®?

The rates of self-demolition are dif®cult to calculate, and the ®gures provided by the
Municipality are incomplete. Extensive documentation has been conducted indepen-
dently by the partners of the Displacement Working Group (DWG), a forum composed
mainly of humanitarian agencies working in East Jerusalem and the West Bank, in-
cluding representatives of the UN Of®ce for the Coordination of Humanitarian Affairs
(OCHA), Palestinian and Israeli human rights NGOs, INGOs and ICAHD. According
to their ®gures, in the year 2009, for instance, of the 80 demolitions carried out in
East Jerusalert?® 28 were self-demolitions, of which 20 were homes (as opposed to 8
non-residential structure$)* As of December 2010, of the 78 demolitions documented

13.

149n 20085, for instance, the Municipality's home demolition budget was NIS 2.4 million (around US
$658,650£487,131), and the Ministry of Interior's was NIS 3.4 million (around$933,087£690,102).
Although these ®gures do not include the costs of aerial photography to spot illegal construction and the
inspectors and legal professionals involved in the system, these costs combined still represent a fraction of the
®nes collected (NIS 7 million in 2009 + almost US $&h/4m).Id. at 10.

150y, supranote12, p.13at 6.

151geel etter from the Jerusalem Municipalitgypranote127, p. 33 at para. 3.

1524

153Note that the Municipality reported 65 demolitions in East Jerusalem in the samesgead),

154Displacement Working Group, 2Demolitions & Displacement in East Jerusalem & Area C, January -
December 2009.° The Displacement Working Group is a network chaired by OCHA of some 50 NGOs
including ICAHD (and with a mailing list of 500 individuals and organisations, including members of the
donor community and journalists, UNRWA, ICRC, SAVE, CARE, OXFAM, and others), under the Protection
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2.7 Forced Evictions of Palestinians
from their Homes in East Jerusalem

In addition to the various set of policies and practices described above, forced evictions
of Palestinians from their homes in East Jerusalem in order to give way to Jewish building
is an increasing phenomenon, and it too contributes to the displacement of Palestinians
in East Jerusalem. Currently, the most striking examples of the phenomenon are mainly
concentrated in the Sheikh Jarah and Silwan neighborhoods of East Jerusalem, in which
Israeli settler organizations have made several successful appeals to the authorities
to evict Palestinians from their homes and land. These appeals have been made on
various grounds, including: claims of ownership prior to the establishment of the State
of Israel and the Jordanian occupation of the West Bank (including East Jerusalem) in
1948 (as is the case in Sheikh Jar&i)the launching of legal proceedings to change
the status of the land to 2public® (or 2state®) land based on its religious, historical or
environmental value, thereby altering the zoning and rendering Palestinian homes illegal
(as has been the case in Silwan, particularly regarding claims of archeological/historical
importance):>” and even private methods of land purch&Se.

According to OCHA ®gures, as of October 2010 over 60 Palestinians had lost their
homes in the Sheikh Jarah neighborhood alone, and an additional 500 stood to lose

Cluster of the UN.

155Displacement Working Group oPt, 2@Demolition Summary Table,® updated 31 December 2010. It should
be noted that generally each demolition refers to each single structure, and buildings with multiple apartments
are recorded the same, as one building. For instance, in two of the six cases of self-demolition documented,
two apartments in each structure were self-demolished. The ®gures here, like those of the Municipality
and Ministry of the Interior do not re” ect the number of homes lost, but rather the number of structures
demolished.

156These claims are made based on the Law and Administrative Matters Law [Consolidated Version], 1970,
instructing the General Custodian to @release® property formerly administered by the Jordanian authorities
(during the Jordanian occupation of the West Bank and East Jerusalem) to its previous owner. It is worthy
of note similar claims regarding properties formerly held by Palestinians prior to 1948 in what is now Israel
are not acknowledged by Israeli law, as the Absentee Property Law, 1950, applies almost exclusively to
non-Jews (see de®nition of 2absentee® in Section 1(b) of the law) and grants the Custodian of Absentee
Property virtually unfettered discretion to 2release® vested property to the prior owner (see Sections 28 and 29
of the law).

157In silwan, governmental and quasi-governmental bodies, including the Jewish National Fund, the
Israeli Antiquities Authority and the Israeli Nature and Parks Authority, have handed the administration and
management of up to one-third of the land in the neighborhood to the settler organization, GeA®.g.Ir
Amim, Shady Dealings in Silwan (May 2009) [hereinafter @r Amim®]; Margalit, Seizisgpranote68, p.22

158 some cases the validity of these transactions has been chall&egld Amim, supranote157, p. 39
,esp. at 15-17.

39



159 The United Nations
High Commissioner for Human Rights report of March 2011 reported that according
to new development plans in the Al-Bustan area of Silwan, over 40 Palestinian homes
in the neighborhood are scheduled to be demolished, which would evict some 500
residentd® These are among the more egregious cases of state- and municipality-
sanctioned evictions of Palestinians in East Jerusalem in order to make way for Israeli
settler development, and are an additional cause of displacement of Palestinians and the
increasing demand for housing in decreasing spaces in East Jerusalem.

3 MISSION ACCOMPLISHED *= A FLOW CHART

3.1 Introduction and Explanation

The policies and practices discussed in the previous chapter were presented roughly
in the order in which they impact one another, forming a chain of cause and effect.
Israel's deliberate attempts to control the demographics of the city of Jerusalem lead
to the creation of policies and practices that ultimately curb Palestinian population
growth, as well as individual and community development in East Jerusalem. We brie'y
summarize the previous chapter here in order to show this chain of policies and their
adomino effect®.

Israel's demographic goals and the process of 2Judaizing® East Jerusalem serve as
the background and motivation for planning, zoning and housing policies that directly
impact and harm Palestinian lives. At the outset, the Israeli authorities and Jerusalem
Municipality have neglected (and continue to neglect) to provide adequate city plans for
East Jerusalem that respond to the needs of the Palestinian population, both in terms
of its growing size and its cultural needs. This situation creates enormous obstacles
for Palestinians wishing to build new homes or expand existing homes. Discriminatory
and limited zoning for Palestinians, restricted construction areas, low plot ratios in
the Palestinian sector, the lack of infrastructure, combined with permit application
requirements including strict proof of ownership in a context that does not allow for

1590CHA, 2The Case of Sheikh Jarrah + Fact Sheet?, October 20&0ailable at
http://www.ochaopt.org/documents/ocbpt sheikhjarrahfactshee2010.10.11 english.pdf [hereinafter
°0OCHA, Case of Sheikh Jarah?].

160Report of the United Nations High Commissioner for Human Rights on the implementation of Human
Rights Council resolutions S-9/1 and S-12/1, 3 March 2011, para. 33, tltinganitarian Monitor June
2010.
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161 |srael's annexation of East Jerusalem as part of Israel proper has not
been recognized as legal by the international community, and UN Security Council

161The United Nations Charter codi®ed international legal principles by prohibiting the conquering of
territory through aggressiosée especiallprticles 1.1 and 2.4). Art. 47 of the Fourth Geneva Convention
stipulates the continued applicability of the Convention to the occupied territory even in cases of annexation
of the said territory. Art. 154 incorporates the Hague Regulations into the Convention, and it has been argued
that the two documents read together render annexation illegal under international humanitarian law.
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162 |srael is a party to the Fourth Geneva Convention, which is
also considered customary international law, and notably, in conferences held in 1999
and 2001, the High Contracting Parties to the Convention reaf®rmed the applicability of
the Convention to the OPT, including East Jerusalem.

Regardless of whether annexation is deemed illegal, as long as Israel exercises
effective control over East Jerusalem + whether as occupier or as sovereign % it is
obligated to uphold international human rights law. International human rights laws
impose duties on nations to protect the populations under their control. In a simple
sovereign state situation, a government must uphold the human rights of its citizens and
those residing in its jurisdiction. Under a situation of occupation, it is the position of the
UN Human Rights Committe¥?2 the International Court of Justi¢é&: the European
Court of Human Right$%® and the British House of Lord$€® among others, that the
standard of effective control over a territory substitutes for sovereignty and therefore
triggers the applicability of international human rights law. Hence, Israel is obligated
to uphold, at the very least, the human rights of all persons residing in East Jerusalem,
Gaza, the West Bank and the Golan Heights.

The following sections will detail ®ve areas in which Israel's ful®liment of its
obligations toward the population of East Jerusalem is called into question. Reference
will be made to both international humanitarian and human rights laws, and the extent
of their relative application should be understood given the background provided here.

162Text of the resolutiomvailable at
http://unispal.un.org/UNISPAL.NSF/0/DDE590C6FF232007852560DF0065FDDB (retrieved 29 Dec. 2010).

163Human Rights Committee, General Comment 31, Nature of the General Legal Obligation on States
Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (2004).

1645eee.g., Legal Consequencesipranote115, p. 31at pp. 177-181; and,egality of the Threat or Use of
Nuclear Weapong,C.J. Reports 1996 (Advisory Opiniarg. 226, at p. 240.

1655eg e.g, Loizidou v. TurkeyPreliminary Objections), Decision of 23 February 1995, Para. 62; and,
Behrami v. FranceSaramati v. France, Germany and Norw@pplication No® 71412/01 and 78166/01
(unreported), 2 May 2007.

1665ee, e.g.R (Al-Skeini) v. Secretary of State for Defend&HL 26, [2007] 3 WLR 33 [13.6.2007],
(regarding the occupation of Iragjyailable at

http://www.parliament.the-stationery-of®ce.com/pa/ld200607/Idjudgmt/jd070613/skeini-1.pdf (retrieved 29

Dec. 2010)R (on the application of Al-Jedda) (FC) v. Secretary of State for Defesi€eiL 58, [12.12.2007],
available athttp://www.publications.parliament.uk/pa/ld200708/Idjudgmt/jd071212/jedda.pdf (retrieved 29
Dec. 2010).
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167 the obligation

to respect and protect family and property rights extends to the 2family dwelling and
home.® The commentary adds that the family dwelling and home may not be subjected
to 2arbitrary interference®®

The policy of administrative home demolitions in East Jerusalem is generally not
arbitrary; Israeli authorities consistently claim that homes are demolished as in any
other law-abiding society where inhabitants have built without authorization. However,
the lack of planning and development required to provide opportunities for authorized
home-building in the Palestinian sector is also not arbitrary, but rather based on laws and
policies that themselves violate standards of international law. What is more, the lack of
adequate planning and development for Palestinians in East Jerusalem, which leads to
a restricted number of building permits available despite the ever-growing population
(for all of the reasons outlined in section lI(c) above), and thus a shortage of available
authorized housing, is a violation of Israel's obligation to maintain safety and 8itler.

Furthermore, in reading these sections of international humanitarian law together,
in maintaining safety and order Israel is especially obligated to protect and respect the
right of families to their homes (and private property) and to respect 2family honor.°
The mere threat of home demolition experienced by thousands of families violates
afamily honor,° and the demolitions themselves have an incredibly traumatic impact on

167pictet, Jean S. (ed Jhe Geneva Conventions of 12 August 1949, Commentary, Fourth Geneva Convention
Relative to the Treatment of Civilian Persons in Time of (@eneva: ICRC, 1958) [hereinafter 2Pictet

Commentary?], 202.
168|d_

169The obligation to maintain safety and order is complex and will be discussed at the end Bfsaet®n
below on the Right to Development.
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Israel is obligated to ®nd an appropriate housing solution for the protected persons,
the Palestinian residents, living under its occupation in East Jerusalem. These violations
are all the more agrant in situations in which it may be established that the demolition
is not only illegal because it is justi®ed by improper laws, but that it in and of itself
constitutes a war crime, as is discussed in the last subsection of this chapter. In sum,
although the policy of administrative home demolitions in East Jerusalem is presented as
part of enforcing law and order, its end result is the denial of the basic right to protection
of the home, and a lack of safety and order + which is particularly so given the increase
in demolitions since the start of the Second Intifada.

This argument is strengthened further by the wealth of legal support for the right
to adequate housing found in international human rights law, which, as explained
previously, applies to East Jerusalem regardless of the fact that it is occupied territory.
The right to housing is based on various bodies of international human rights law,
including: the Universal Declaration on Human Rights of 1948 (hereinafter 2UDHR®)
(Art. 25(1); the International Covenant on Economic, Social and Cultural Rights of
1966 (hereinafter *CESCRY?) (Art. 11); the International Covenant on Civil and Political
Rights of 1966 (hereinafter 2ICCPR°) (Art. 17); the International Convention on the
Elimination of All Forms of Racial Discrimination of 1969 (hereinafter *CERD®) (Art.
5(e)(iii)); and the Convention on the Rights of the Child of 1990 (hereinafter 2CRC°)
(Arts. 16, 27).

Article 11(1) of the CESCR contains the most elaborate iteration of the right to
housing, with an emphasis @iequateéhousing, as part of the general right of every
individual to an adequate standard of living for himself and his family. The provision
includes not only the basic right to housing but also the right to @he continuous im-
provement of living conditions.® Furthermore, the article obligates States Parties, of
which Israel is one, to take appropriate measures to ensure the realization of these rights.

In 1991 and 1997 the UN Committee on Economic, Social and Cultural Rights
further de®ned the right to adequate housing and recorded their commentary in General
Comments 4 (1991) and 7 (1997). According to the Committee, 2the right to housing
should not be interpreted in a narrow or restrictive sense . . . Rather it should be seen as
the right to live somewhere in security, peace and digrityfhcluded in this right are
the rights to adequate basic infrastructure and 2adequate location with regard to work
and basic facilities + all at a reasonable cd$t.The requirement that affordable housing

170For instance, in 2009 alone, 300 individuals (149 of them children) lost their homes in East Jerusalem as
a result of administrative house demolitions. ACRI 20dipranote3, p. 12 at 47.
1"1The Right to Adequate Housing (Art. 11(1)): 13/12/1991. CESCR General Comment 4. (General

Comments), para. 7.
172)4.

46



173 Additionally, adequate housing must be made accessible
to all segments of the population, particularly disadvantaged grdt@&tates Parties
are required to reform laws and policies in order to adhere to these conditions, and in
particular they must 2not be designed to bene®t already advantaged social groups at the
expense of otherst®

According to this framework, Israel is obligated not only to ensure that Palestinian
East Jerusalemites are guaranteed access to legal, affordable, safe housing, but also to
focus on their needs in particular, as they are disadvantaged politically, economically
and socially whether examined under Is@ebligations under both international human
rights law and international humanitarian 1&®.Instead, the multitude of policies and
practices applied in East Jerusalem result in a dearth of legally available, affordable,
and accessible housing for the Palestinian population. Israel claims that it does not
discriminate, as its policies and practices are neutral and equal toward both Jews and
Palestinians in Jerusalem. Even assuming that this is the case, the disadvantaged position
of Palestinian East Jerusalemites is well known to the Israeli authorities * including
their disparate average income when compared to the Jewish sector, their housing needs,
the lack of adequate infrastructure provided them, the dif®culty of proving ownership
over the lands they own, and on which they are interested in building, their lack of
representation in of®cial policymaking bodies, and more. And yet these very aspects of
life among the Palestinian sector present a barrier to much of the Palestinian population
when seeking permits to build or expand housing because they prevent them from
meeting the prerequisites required by law and policy in Jerusalem.

Israel's policies and practices are therefore manifestly inappropriate to an entire
segment of the population, and they result in the mass violation of the right to adequate
housing.The onus is on the Israeli authorities to show that the clear discriminatory
result is not discriminatorily motivated; and regardless of the motivation, Israel
is obligated to reform the laws and policieghat are inappropriate for a signi®cant and
disadvantaged segment of the population, or that bene®t one segment at the expense of
anotherjn order to ensure the right to adequate housing for the entire population

17314, at para. 8(c).

174/d. at para. 8(e).

179d. at para. 11; paras. 12 and 15.

178t should be noted that general prohibitions on discrimination (as found in the ICCPR, CESCR, CERD,
CRC and Apartheid Conventiomter alia) apply to East Jerusalem regardless of whether it is considered
legally annexed territory or occupied territory (given the °effective control® test discussed above). If it
is considered occupied then Israel owes additional duties to the Palestinian residents as protected persons
(according to international humanitarian law), and they may not be denied basic rights, such as the right to
housing, in favor of civilians of the occupying power (i.e. settlers).
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7 In many cases evictions
are conducted according to law and in the ful®liment of obligations to maintain public
safety and order. However, the Committee notes that evictions cannot be considered legal
when they are based on laws that do not meet the standards of the International Covenants
on Human Rights’8 In January of 2009, UN Special Rapporteur on Adequate Housing,
Raquel Rolnik, stated that: 2Forced evictions constitute a grave breach of human rights.
They can be carried out only in exceptional circumstances and with the full respect of
international standards®

While it would appear that Israel's practice of demolishing unauthorized homes in
East Jerusalem is conducted in accordance with the law, and thus not arbitnarily,
very laws and policies that govern the demolition regime, which necessarily result
in mass evictions, do not meet basic standards of human rights law + and in fact
violate them.

Thus, Israel's lack of adequate planning and development for the Palestinian sector
in East Jerusalem, combined with the imposition of inappropriate laws and policies
for obtaining building permits, and its practice of punishing violations of these laws
including administrative home demolitions, create a situation in which its obligation
under international humanitarian law to maintain public safety and order are violated, as
well as its obligations under international humanitarian and human rights law to respect
the home and to guarantee the right to adequate housing. Additionally, Israel may be

177The Right to Adequate Housing (Art. 11(1)): Forced evictions: 20/05/1997. CESCR General Comment

7. (General Comments), para. 3.
1789,

179N Special Rapporteur on Adequate Housing + Statement on Forced Evictions in Cambodia, 30 Jan
2009.
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180 and is illegal under international humanitarian law. It is considered
a war crime, as it is a grave breach of the Fourth Geneva Convention Article 49(1),
taken together with Article 147, and reiterated by the Rome Statute of the International
Criminal Court (®(Rome Statute®) Articles (8)(2)(a)(vii) and 8(2)(b)(vii#}. In this
case the deportation or transfer involves the forced (either physically or through the
threat of physical force) relocation of persons or populations within or outside state
borders (and in the case of an occupation, the relocations of protected persons within

180The use of the term adeportation® here must not be confused with other uses of deportation to describe
the legal removal of persons unlawfully present in a place or country based on the laws of the place, as long
as they meet standards of international law (i.e. they are neither based on or conducted with a discriminatory
or otherwise improper motivation). Examples include when a state deports a person whose visa has expired or
who has in®Itrated a border illegally without proper legal documentation to stay. In such a case the person
does not have a right to return to the place from which s/he was removed, and the deportation is legal, despite
the fact that it is also forced or obliged.

18\When the deportation or transfer is conducted on a large scale and as 2part of a widespread or systematic
attack directed against any civilian population,® then it may reach the level of a crime against humanity, in
addition to a war crime, according to the Rome Statute's de®nitions and speci®cally Article 7(1)(d).
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182 The

legal exception to this prohibition is when the deportation or transfer is unavoidable for
military necessity or in order to protect the safety of the person or population, and in
such a case their right to return must be ensured immediately after the military necessity
ceases or upon the restoration of safe conditi§hs.

International human rights law prohibits displacement by fancebligation, during
war (or occupationdr peace. Its provisions have been summarized and compiled into
the 2Guiding Principles on Internal Displacement®. While the Guiding Principles are
asoft law,® and as such not binding on states as are treaties and other signed conventions,
according to the UN Special Rapporteur on the Human Rights of Internally Displaced
Persons, these Guiding Principles @restate and compile human rights and humanitarian
law relevant to internally displaced person&*The Guiding Principles de®ne internally
displaced persons as:

persons or groups of persons who have been fooreabliged to "ee

or to leave their homes or places of habitual residence, in particular as a
result of or in order to avoid the effects of armed conict, situations of
generalized violence, violations of human rights or natural or human-made
disasters, and who have not crossed an internationally recognized State
border (emphasis addetff.

This de®nition has also been adopted by the ICRC and OE&/MiAis our view
that this de®nition applies to displacement across internationally recognized borders as

1825ee, e.gICRC, Elements of War Crimes under the Rome Statute of the International Criminal Court:
Sources and Commentary (2003), 109 (on Art. 8(2)(a)(vii) of the Rome Statute, 2unlawful deportation or
transfer®): 2Accordingly, the crime of unlawful deportation or transfer is committed as soon as people are
forcibly removed from their ordinary residences for purposes not permitted by international humanitarian law
(emphasis added).°

183Article 49(2) of the Fourth Geneva Convention contains a similar provision regarding evacuation of parts
or all of the protected persons, allowing such evacuation if it is for their protection during hostilities and
given that they are permitted to return to their homes as soon as the hostilities have ended. Such evacuation
should not be to places outside the occupied territory unless physically impossible to do oth8eeidetet
Commentarysupranote167, p.45at 280.

1840f@ce of the United Nations High Commissioner for Human Rights, Special Rapporteur
on the Human Rights of Internally Displaced Persons, @international Standaadsitable at
http://lwwwz2.ohchr.org/english/issues/idp/standards.htm (retrieved 29 Dec. 2010).

185The Guiding Principles on Internal Displacement, Annotations, 2nd Edition, by Waém, k2008,
available athttp://www.asil.org/pdfs/stlp.pdf (retrieved 29 Dec. 2010). Published by the American Society of
International Law and the Brookings Institute in 1998 and updated as recently as 2008, Introduction = Scope
and Purpose, 2 [hereinafter 2Guiding Principles®].

186|CRC Publication 2009 ref. 4014, Internal displacement in armed con’ict: facing up to the challenges,
2009.
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The Guiding Principles state a prohibition against + or, phrased positively, grant a
right to every human being to be protected from + displacement by force or oblig&tion.

As international humanitarian law has carved out narrow, speci®c exceptions to the
prohibition, so too has international human rights law. Under international human rights

law, displacement is allowed: on a temporary basis when during armed conict and

based on military necessity or in order to protect the safety of the civilians; in cases of

large-scale development projects if and only if they are &justi®ed by compelling and

overriding public interests;® and in cases of natural disasters where displacement is
necessary for the health and safety of the civilians evacuated, and for only as much time
as is necessaf®

When such exceptions are invoked, international human rights law reiterates inter-
national humanitarian law's requirement that those deported/transferred (displaced) be
guaranteed the right to return to their homes upon the cessation of the war/occupation,
and expands their rights, whether during war or peace. These rights include: the right to
return to one's home once conditions are safe; the receipt of humanitarian assistance if
needed; the right to seek asylum in other countries should the displacement be prolonged
and due to circumstances giving rise to refugee status; the guarantee of all basic human
rights (standard of living, family privacy, adequate housing, é%€.)n short, displace-
ment is permitted under international lamly when based on proper legal grounds
conforming with international legal standards (such as eviction or deportation based in
law), or in the interest of safety or military necessity, and where the latter invokes a host
of rights, including the right to returt?*

As stated, displacement by force during times of war, occupation or peace is pro-
hibited under both international humanitarian and human rights law, with the exception
of cases of military necessity or for the protection of the displaced (both of which
invoke rights on the part of the displaced). Unlawful/®arbitrary® displacerbgrbliga-
tionis an illegal form of displacement achieveithoutthe use of physical force, but
rather through the imposition of an obligation (such as through the applicable laws and
policies), but where the obligation itself violates international law.

187|t follows logically that 2externally® displaced persons are those who meet the ICRC/OCHA de®nition
but whohavecrossed an internationally recognized border.

188Guiding Principlessupranote185, p.51, Principle 6(1).

18914, Principle 6(2)(b)-(d).

190G uiding Principlessupranote185, p.51 ; the Convention Relating to the Status of Refugees (1951).
199For more on the topic of displacement as a result of natural disassee
Antdnio Guterres, UN High Commissioner for Refugees, 2Climate change, natural dis-
asters and human displacement: a UNHCR perspective® (Aug. 2008ilable at
http://www.globalmigrationgroup.org/pdf/UNHCRolicy_PaperClimate Change.pdf ~ (retrieved 29
Dec. 2010).
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192 1t is worth noting that
suchforcible deportations meet the de®nition of unlawful deportation or transfer (here,
within the occupied territory) under international humanitarian law + and constitute,
prima facie a war crime.

Since Israel's 1967 occupation there have been few forced deportations out of East
Jerusalem, and there has been no mass exodus of Palestinians out of East Jerusalem by
other means. In many ways, these are convenient facts for Israel, as they conceal the
slow trickle of Palestinians out of East Jerusalem and allow it to appear 2voluntary®.
Nonetheless, even in cases in which Israel has not physically deported a Palestinian from
East Jerusalem, the denial of her/his right to reenter the territory based on residency

192For instance, in June 2010 the Jerusalem District Court issued deportation orders against four Palestinian
Hamas-af®liated Jerusalem Legislative Council members who are residents of Jerusalem, including the
well-known Mohammad Abu Tir, for @illegal presence in Jerusalem.® Their residencies had been revoked
based on their af®liation with Hamas (rather than for lack of presence for seven or more years). As of this
writing, Mr. Abu Tir is the only one of the four to have been physically removed by the Israeli army, the other
three having taken refuge in the of®ces of the ICRC where they remain to date.
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As for those Palestinian East Jerusalemites who have neither been physically de-
ported out of the city nor whose residencies have been revoked while located 2abroad,®
Israel's policies and practices in the city create a hostile living environment that even-
tually obliges many to leave. Notwithstanding the exceptions, the fact is that it is
abundantly dif®cult to obtain a building permit in the Palestinian sector of Jerusalem,
and many Palestinians in East Jerusalem are faced with no choice but to build illegally
and wait for their homes to be demolished, or to leave the area and risk not being
allowed to return. The fact that the option to build illegally exists and is quite popular
does not render leaving the area a meaningful or 2voluntary® choice in any legal sense.
Instead, Israel's policies and practices in East Jerusalem are aimed at, and have begun to
accomplish, a speci®c goal: to restrict Palestinian population growth in favor of Jewish
population domination, with all its rami®cations on the future character of Jerusalem, in
particular, and Israel generafl§* Over the coming decades we can expect to see Israel
progress toward its goal, as population growth speculations show that the Palestinian
population will exceed the capacity of the restricted areas of East Jerusalem.

Thus, a process of displacement of a particular ethnicity has begun as a result of
institutionalized policies designed &dter the ethnic, religious or racial composition
of the affected population by creating a situation in which leaving is not by choice but
based on lack of alternative, and rendering the displacement unlawhlityed!®® The

193t should be noted that the Pictet Commentary on Article 27(3) speci®cally mentions 2nationality® as
among criteria that magot form the basis of discrimination (in addition to race, religion, political opinion,
language, etc.). Pictet Commentasypranote167, p.45at 206-7.

19411 his last published report in January 2006, Prof. John Dugard, former Special Rapporteur of the
Human Rights Council on the Situation of Human Rights in the Palestinian Territories Occupied since 1967,
discussed what he termed the 2de-Palestinization of Jerusalem® and 2the emergence of a new wave of internally
displaced persons.° He stated that 2lsrael has embarked upon major changes to the character of Jerusalem.
In essence, these changes are designed to reduce the number of Palestinians in the city and to increase the
Jewish population in the city, thereby undermining Palestinian claim to East Jerusalem as the capital of an
independent Palestinian State.® 2Question of the Violation of Human Rights in the Occupied Arab Territories,
Including Palestine,® Report of the Special Rapporteur of the Commission on Human Rights, John Dugard,
on the Situation of Human Rights in the Palestinian Territories Occupied since 1967, Commission on Human
Rights, Sixty-second session, E/CN.4/2006/29, 17 January 2006, p. 5, para. 2, p. 13, para. 31.

195Currently it appears that Israel can be said to be in violation of human rights law for causing displacement
by obligation, and thus follows our conclusion to that effect. However, we have purposely refrained from
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196 Additionally, in cases in which Palestinians
were deported out of the city or refused reentry, Israel has committed the war crime of
forced deportation.

In sum, Israel's discriminatory planning and housing policies and practices in East
Jerusalem, including administrative home demolitions and discriminatory residency
policies (particularly since the start of the Second Intifada), have set into motion
a process of 2ethnic displacementof parts of the Palestinian population of East
Jerusalem = in contravention of international human rights law, and perhaps humanitarian
law as well. Should the status quo of policies and practices remain + or worsen = this
process of ethnic displacement will only intensify.

A Note on the Impact of Displacement on Family Uni®cation Rights

The process of ethnic displacement of Palestinian East Jerusalemites also impinges
on basic family rights enshrined in both international humanitarian and human rights
law, namely that family ties must be protected and honored and the family must be
allowed to remain together (what is often termed the right to &amily uni®cation®). As
was mentioned above in section 1V(b)(i) on the right to adequate housing, a state's
obligation to protect the family is paramoufif. The Pictet Commentary on Article
27 of the Fourth Geneva Convention emphasizes the importance of the family unit and
obligates the occupying power to ensure that family ties may be maint&ified.

The rights to protection, privacy and the right to live together as a family are found

drawing a determinative conclusion regarding the question of unlawful deportation or transflerdedr
displacement. Given the occupation context (and the fact that Palestinians are protected persons obliged to
move from one part of the occupied territory elsewhere either within or outside the territory), it is important
to consider whether the aggregate effect of Israel's policies in East Jerusalem could amount to the kind of
forcible deportation and transfer of which international humanitarian law conceives.

196gimilarly, in MAY OF 2009, THE CENTRE ON HOUSING RIGHTS AND EVICTIONS SUBMITTED
IN ITS SHADOW REPORT TO THE COMMITTEE AGAINST TORTURE THAT THROUGH ITS POLI-
CIES TOWARD EAST JERUSALEM, INCLUDING ADMINISTRATIVE HOME DEMOLITIONS, ISRAEL
IS COMMITTING 2DISCRIMINATORY FORCED EVICTIONS.® IT IS THIS REPORT'S CONCLUSION
THAT THE SLOWLY INCREASING CUMULATIVE EFFECT OF THESE EVICTIONS IS A PROCESS
OF ETHNIC DISPLACEMENT. WRITTEN SUBMISSION OF THE CENTRE ON HOUSING RIGHTS
AND EVICTIONS (COHRE) TO THE COMMITTEE AGAINST TORTURE AT ITS 42ND SESSION ON
THE OCCASION OF THE PERIODIC REVIEW OF ISRAEL, MAY 2009, SEC. 2.2.

197Art. 46 of the Hague Regulations and Arts. 26 and 27 of the Fourth Geneva Convention. Reference to
the obligation to reunite dispersed families, reinforcing the importance of the right of the family to remain
together, is also made in Protocol | of 1977 to the Geneva Convention. However, Israel is not a party to this
Protocol.

198pictet Commentangupranote167, p. 45 at 202-3. Article 26 of the Fourth Geneva Convention also
emphasizes the obligation to reunite dispersed families.
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199 and they have been dealt with at length in the case law of the

European Court of Human Right&? UN Human Rights Committee General Comment
19 of 1990 emphasizes the state's obligation to adopt laws and policies in order to
guarantee 2the unity or reuni®cation of families, particularly when their members are
separated for political, economic or similar reasof?s.°

Home demolitions often cause family separation because those evacuated ®nd
themselves in immediate need of shelter and are often forced to split up in order to
®nd homes with family and community members. In cases in which the demolition
itself, or the mere inability to ®nd legally available housing, causes a family, or part
thereof, to have no option other than to move to the West Bank, this displacement also
may lead to the revocation of those family members' status as permanent residents in
Israel (as described in sections Il(c)(ii) and (iii) above). This is also often the case where
East Jerusalem Palestinians marry Palestinians from the West Bank or Gaza and are
unable to live together legally in East Jerusalem. Israel's policies denying the right to
family uni®cation also result in a process of ethnic displacement. In most cases, the
loss of residency status renders Palestinian former East Jerusalemites barred from entry
into East Jerusalem and Israel, essentially eliminating their ability to maintain ties with
their families and communities, as well as their ability to access holy sites, all of which
constitute violations of protected human rights.

A Note on Inhuman Acts and the Crime of Apartheid

Israel's discriminatorily-motivated policies toward the Palestinian population of East
Jerusalem approach, but likely do not amount to, the Crime of Apartheid under Articles
7(1)(j) and 7(2)(h) of the Rome Statute, but may constitute a violation of the UN
Convention on the Suppression and Punishment of the Crime of Apartheid of 1973 (the

1995eeArts. 16(1) and (3) of the UDHR; Arts. 23(2) and 17 of the ICCPR and their respective General
Comments 19 of 1990 and 16 of 1988; Art. 10(1) of the CESCR; Art. 10(1) of the CRC; Art. 5(d)(iv) of the
CERD.

200A|though Israel is not a part of the Council of Europe, nor is it subject to the jurisdiction of the European
Court of Human Rights or the European Convention on Human Rights of 1950, the principles outlined by that
convention and court, particularly Article 8 protecting families, are instructive as to the growing acceptance of
certain universal human rights.

201General Comment No. 19: Protection of the family, the right to marriage and equality of the spouses (Art.
23), 27/07/1990, para. 5. It must be noted that in general the highest protection of the family® in international
law is required for the immediate family + parents and their minor children * rather than extended family
such as grandparents, aunts and uncles, and coBese.gid. at para. 2. However, as the UN Human
Rights Committee noted in General Comment 19, some protection must be afforded to all levels of the family.
Indeed, in the Palestinian East Jerusalemite context, extended families often live in the same buildings if not
the same homes, rendering their separation in some cases as grave as that of the immediate family.
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+ combined with the fact that in many cases permits are granted for Jewish homes
and community buildings on plots formerly held by Palestinians + the result is a clear
situation of illegal discrimination, in violation of all of the major bodies of international
human rights law mentioned in this report. Housing is of course only one area in which
this regime is manifested. Maintaining a static demographic balance, particularly in
the face of more rapid population growth by one sector than the other, by de®nition
requires either the displacement of members of that growing sector from the area, or the
prevention of entry to the area by additional members belonging to the same group + or
both. Needless to say, the maintenance of a demographic balance based on ethnicity or
nationality constitutegprima facie an illegal and repugnant practice of discrimination
that is reminiscent of the motivation behind policies of apartheid and 2ethnic cleansing®.

That said, the term @inhuman acts® suggests a far more directly physical and brutal
approach to the Palestinian population than is currently employed, including the use of
increased physical violence against their persons or other forms of severe persecution.
Thus, we may conclude that Israel's actions in East Jerusalem thus far do not rise
to the level of the Crime of Apartheid according to the Rome Statute, although it is
debatable whether or not they could be considered @inhuman acts® under the Apartheid
Convention.

Israel's policies and practices in East Jerusalem appear to meet the de®nition of the
ainhuman acts® described by the Apartheid Convention, particularly according to those
sections of Article 2(c) highlighted below. Article 2 de®nes the Crime of Apartheid
as certain &nhuman acts committed for the purpose of establishing and maintaining
domination by one racial group of persons over another racial group of persons and
systematically oppressing them,® including:

2021 other words, not only are there more ®nes imposed and demolitions carried out in the Palestinian sector
than in the Jewish sector, particularly in proportion to the percentage of violations carried out by Israel in
each sector, but the demolitions in the Palestinian sector are of entire homes whereas they are only of parts of
homes or businesses in the Jewish seGeesection 2(e)(i) above.
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203 The crime as described in numerous cases in the FETY
has typically included acts of rape, torture, imprisonment, and forced deportation in
order to dramatically (and quickly) alter the ethnic composition of an area.

The present case of East Jerusalem constitutes a situasiolting inthe ethnically-
motivatedpartial removal of a population of one ethnicity (the Palestinians) in order to
preserve a vast majority of another ethnicity (the Jews, and in many cases to replace
former Palestinian neighborhoods or homes with Jews), and by a government that is
dominated by that same majority ethnicity. While these policies and their results are
morally repugnant and constitute violations of international law as discussed above, this

203Human Rights Questions: Human Rights Situations and Reports of the Special Rapporteurs and Repre-
sentatives: Situation of Human Rights in the Territory of the Former Yugoslavia, U.N. GAOR, 47th Sess.,
U.N. Doc. A/47/666-S/24809 (1992).

204For examplesseeCase No. IT-95-14/2-ARrosecutor v. Dario Kordic and Mario Cerkg27 Dec 2004)
and others available on the ICTY website: http://www.icty.org/
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205 to remain in their
home communities. That is to say, Israel's choice to grant permanent residency status

205Tq be clear, it is our opinion that a claim may be made regarding the indigenousness of both Jews and
Palestinians in Israel. What is relevant is not whether one group is indigenous whereas the other is not. These
determinations are neither dependent on one another nor mutually exclusive. What is relevant is that under
international law Palestinians, too, have the right to a nationality and to live in and be allowed to return to
their native home. For more on the de®nition of indigenous peoples and their humarseghtsgWorking
Paper by the Chairperson-Rapporteur of the UN Working Group on Indigenous Populations, Mrs. Erica-lrene
A. Daes. On the concept of 1 (1996); UN Declaration on the Rights of Indigenous Peoples (2007).
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The basic right to nationality is enshrined in international human rights law. Of
particular relevance is the right to non-discrimination in acquiring and maintaining
nationality as expressed in Article 5 of the CERD. Under Article 5(d)(iii) of the same
Convention, every individual has the right to nationality. Article 24(3) of the ICCPR,
and its corresponding General Comment 17, emphasize the right to nationality for every
child. Under Article 5(d)(ii) of the CERD, Article 12 of the ICCPR, and Article 13
of the UDHR every individual has the right to leave any country, including his or her
own, and to return to his country. Furthermore, according to Article 12(4) of the ICCPR,
ano one shall barbitrarily deprived of the right to enter his own country® (emphasis
added)y®’

In an effort to reduce and combat the prevalence of statelessness in areas of the world
that have experienced con icts that altered borders, such as the region under discussion
here, the United Nations General Assembly passed a resolution in 1954 to begin drafting
what would become the 1961 Convention on the Reduction of Statelessness, reiterating
customary international law regarding stateless per&§n&ccording to Article 8(1) of
the Convention, a state 2may not deprive a person of his nationality if such deprivation
would render him stateless.® Furthermore, under Article 9, a state 2may not deprive any
person or group of persons of their nationality on racial, ethnic, religious or political
grounds.°

The majority of East Jerusalem Palestinians are already technically stateless in
the sense that they have no Israeli nationality (but rather permanent residency), and
posses no other residency or citizenship status. As was explained in section 11(c)(ii)
above, the Jordanian passports available to Palestinians in the West Bank (including
East Jerusalemites) do not grant them any residency or citizenship rights in Jordan;
they function merely alissez-passetravel documents. Thus, for them the denial of

206gee, id.

207according to section 3 of Article 12, these rights may only be restricted by law and if 2necessary to
protect national security, public order (ordre public), public health or morals or the rights and freedoms of
others, and are consistent with the other rights recognized in the present Covenant.®

208Convention on the Reduction of Statelessness, 989 U.N.T.S. 175, entered into force Dec. 13, 1975.
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209 |n other words, East Jerusalem
Palestinians whose residency has been revoked will not be left without any place in
which to reside = if not lawfully, then practically. However, it is questionable whether
the right to reside in occupied territory £ a non-state + could be considered the legal
equivalent of an alternative nationality for the purposes of a state's duty not to render
any of its nationals stateless. It is our opinion that it does not.

Indeed, revocation of residency rights from an East Jerusalemite Palestinian in
most cases does not change the technical reality of her/his statelessness * in other
words, except in cases in which the individual holds another nationality, s/he had no
nationality before the revocation and remains without; however, it does radically change
the practical reality. One of the central motivations for the creation of international legal
instruments to attempt to reduce statelessness is that among the limitations on basic
rights experienced by stateless persons is the lack of a home country® to which all
persons are guaranteed a right of rettithin interpreting the right to return to one's
country as enshrined in Article 12(4) of the ICCPR, the Human Rights Committee
emphasized in its General Comment 27 of 1999 that the language of the provision,
ano oneshall be arbitrarily deprived of the right to enter his own country (emphasis
added),® should be interpreted to include not only nationals of a country but those who
cannot be considered mere 2aliens® due to 2special ties to or claims in relation to a given
country.®! The Committee speci®cally mentioned residents of areas whose sovereign
has changed hands and permanent residents speci®cally as having the potential to gain

209Again, this is due to the fact that the Population Registry in the West Bank and Gaza has been virtually
frozen by Israel (with the exception of new births). For mseeSection lI(c)(ii) above.

210see, e.g. UN High Commissioner for Refugees on aStateless Peopisfilable at
http://www.unhcr.org/pages/49¢3646c155.html (retrieved 2 Jan. 2011).

21lHyman Rights Committee General Comment 27, CCPR/C/21/Rev.1/Add.9 (1999), paamailihle at
http://www.unhchr.ch/tbs/doc.nsf/0/6¢c76e1b8eel710e380256824005a10a9?0Opendocument (retrieved 8 Feb.
2011).
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212

They are therefore either keptit of their homes permanently, or trappedidethem
by the true risk of statelessness + both of which situations constitute a violation of
international humanitarian and human rights fa.

According to international law as interpreted by the international community, East
Jerusalem and the rest of the West Bank are one contiguous occupied territory. In
examining Israel's duties as the occupying power over East Jerusalem, since Israel has
merely annexed the territory in contravention of international law, Israel has no authority
either to displace, relocate or deport the protected persons either within or outside the
occupied territory, and it must ensure their right to move from place to place within the
occupied territory!4 Recalling the previous section on unlawful displacement, under
international law exceptions to this rule may be made only in the interest of the safety
and security of the protected persons or based on imperative (and temporary) military
necessity, after which protected persons must be allowed to réfulnfollows that

212The technical status of such a person is a person whose residency is revoked, and therefore cannot enter
Israel (or the Palestinian Authority area through Israeli border controls) without a visa or a permit. While s/he
may be granted a permit for several days to enter and resolve her/his status, there is no guarantee that this will
occur. The border control is more likely to send her/him back to Amman to the Israeli consulate for a visa,
which will be virtually impossible for a person in her/his situation to successfully obtain. Interview with Adv.
Jonathan Kuttab, 28 Dec. 2010 (notes on ®le with author).

213Regarding the violation of international humanitarian laggdiscussion on displacement and deportation
above, and speci®cally Fourth Geneva Article 49 paras. 1 and 2.

2l45eeArt. 49 of the Fourth Geneva Convention, especially 49(1), 49(2) and 48¢8) alssources of the
human right to freedom of movemesetg. Art. 13 of the UDHR and Art. 12 of the ICCPR (including General
Comment 27 on the Freedom of Movement).

215geePictet Commentansupranote167, p. 45 at 282-3.
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216 After all, there is a
fundamental difference between a foreign citizen with permanent residency status in
Israel (i.e. a person with citizenship elsewhere) who forms a life in another country
and whose Israeli residency is revoked after seven years, and a Palestinian permanent
resident who is from East Jerusalem or the surroundingaigenally and who may
not hold any other nationality, and who wishes to live outside Israel for an extended
period of time for whatever reason. The latter must be given the right to leave and return
to her/his country.

This right is enshrined in several of the human rights law provisions listed at the
start of this sub-section. Most East Jerusalem Palestinians were born in East Jerusalem
or the surrounding area, as were their parents, and they have no other country * they
are indigenous both to the region and in many cases to a particular location. Israel's
assumption that they may simply reside anywhere in the remaining occupied territory
under the PA demonstrates a lack of respect for their ties to their histories, families,
workplaces and communities in East Jerusalem, as well as a disregard for their well-
being. After all, it should be well known to the Israeli authorities that life in the rest
of the West Bank and Gaza entails increased hardships, from employment and housing
conditions to freedom of movement, association and other basic rights.

What is more, loss of residency by an East Jerusalemite Palestinian who has moved
to the West Bank or Gaza typically results in a ban on his or her entry into Israel for
purposes of work, visiting family, visiting holy sites and more. Therefore, at the very
least, Israel's residency revocation policies have implications on the right to community

216Recall that those whose residencies have been revoked must apply as if they are foreign citizens with no
connection to Israel applying for residency or citizenship, and through a long and dif®cult legal procedure.

63



217 the right to an adequate standard of
living,2*® the right to family uni®catio® the right to freedom of movemeft? and the
right to practice and express one's religiti.Given that East Jerusalemite Palestinians
are protected persons, Israel's policy of residency revocation is also in violation of its
obligation to protect the family under international humanitarian law, as was discussed
in section 1V(b)(ii).

Lastly, it should be noted that the fact that under Israeli law Palestinian East
Jerusalemites have the option to obtain citizenship (which cannot be revoked merely
for lack of presence) does not relieve Israel of its duty to ensure that Palestinian East
Jerusalemites are not rendered stateless. Citizenship is conditioned upon swearing
loyalty to the State of Israéf? Although the Convention on the Reduction of State-
lessness, for instance, recognizes a state's authority to require loyalty as a condition
for nationality??® under international law an occupying power may not require that the
protected persons swear allegiance or loyalty to it, and thus the option of citizenship
as it is currently predicated is not a viable or legal solution to the risk of statelessness
based on loss of resident3f

In sum, the result of Israel's policies regarding residency revocation, which is
often directly linked to its discriminatory planning, housing and family uni®cation
policies, is that many East Jerusalem Palestinians are either rendered 2residency-less®
and thus stateless, or are severely restricted in mobility based on the fear thereof, all in
contravention of international law. As discussed above, an integral aspect of the human
right to nationality is the right to return to one's home. The inability to return to one's
home is a sign of statelessness. Given that Israel's own policies do not guarantee PA
residents the absolute right to exit and enter the occupied territories, Israel cannot rely
on the residency rights that Palestinian former permanent residents of Israel are likely to
receive under the PA as a solution to the statelessness problem. The right to a nationality
also suggests the right to live in a recognized country that can control the delivery of

217seediscussion of the right to community in section 1V(b)(i) above

2183ee, e.gArts. 6, 7, 11 of the CESCR.

219seediscussion of the right to family in section (IV(b)(iii)) above.

2205ee, e.gArt. 12 of the ICCPR and General Comment 27; Art. 5(d)(i) and (i) of the CERD; Art. 10(2)
of the CRC.

2?1see, e.gArts. 2, 18, 19 of the UDHR; Arts. 18, 27 of the ICCPR,; Art. 14 of the CRC.

2223ec. 5 of the Citizenship Law, 1952.

223Article 8(3) of the 1961 Convention on the Reduction of Statelessness, entered into force in 1975.

2245ee, e.g.Article 68 of the Fourth Geneva Convention. Even if citizenship were not predicated on
swearing allegiance to Israel, it would be understandable for East Jerusalemite Palestinians to opt not to obtain
citizenship both for the political reason of non-recognition of the illegal annexation, and for the practical
reason of avoiding putting 2facts on the ground® that would potentially alter the occupied territory and the
future contours of a Palestinian state.
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225 rights to self-determination and obligate states
to create conditions for participation without discrimination in public affairs and the
maintenance of an adequate standard of living.

The collective right to development was more clearly stated in 2Common Article 1°
of both the ICCPR and CESCR, which explicitly de®nes the right to self-determination
of all peoples as including their right to &freely determine their political status and freely
pursue their economic, social and cultural development.® It should be noted that the

225There is no of®cial de®nition of 3peoples® under international law, but the term is generally thought to refer
to population groups residing in occupied or otherwise disputed territories that aspire to self-determination.
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226 and in 1986 the right to development was of®cially declared
and de®ned by the UN General Assembly via the 2Declaration on the Right to Develop-
ment.®27 According to Article 1 of the Declaration, the right to development is de®ned
as 2an inalienable human right by virtue of which every human person and all peoples
are entitled to participate in, contribute to, and enjoy economic, social, cultural and
political development, in which all human rights and fundamental freedoms can be
fully realized.®?8 While the declaration is not a binding source of law in itself, its legal
roots, the history of its development, the fact that it was adopted by the UN General
Assembly, and the international legal fora in which it was reaf®rmed since its original
adoption demonstrate the international consensus regarding the right to development.
For instance, the importance of the right was reaf®rmed in 1993 in the World Confer-
ence on Human Rights held in Vienna, which adopted the 2Vienna Declaration and
Programme for Action®? as well as in General Comment 21 of December 2009 of
the United Nations Committee on Economic, Social and Cultural Rightaccording
to these reiterations of international law, every state must ensure the proper conditions
for £ and remove any obstacles to + an individual's continued participation in her/his
community's life, as well as the collective ability of groups to develop and advance their
respective communities economically, socially, culturally and politically, according to
their needs.

A state's duties with regard to the right to development are explicitly delineated.
Under international human rights law, Article 2 of the ICCPR and Article 2 of the
CESCR each obligate states to take active steps to ensure the realization of all of the
rights enshrined in both documents, including the adoption of laws and regulations to
that end. This obligation is emphasized in the Declaration on the Right to Development
in Articles 2(3) and 3(1), which require the establishment of policies and conditions that
aaim at the constant improvement of the well-being of the entire population and of all
individuals.®3!

2265, e.gOf®ce of the High Commissioner for Human Rights, 2Development + Right to Development?,
available athttp://www.ohchr.org/EN/Issues/Development/Pages/Developmentindex.aspx (retrieved 7 Feb.
2011).

22Declaration on the Right to Development, 1986, adopted as GA Res. 4Hia@ble at
http://www.un.org/documents/ga/res/41/a41r128.htm (retrieved 29 Dec. 2010).

2284,
229vailable athttp://www2.ohchr.org/english/law/vienna.htm (retrieved 7 Feb. 2011).
230para. 7 Available  among  other  General ~ Comments  at:

http://www2.ohchr.org/english/bodies/cescr/comments.htm (retrieved 29 Dec. 2010).
231peclaration on the Right to Developmestipranote227, p. 66.
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232 Article 15 of
the CESCR. Regarding minorities in particular, Article 27 of the ICCPR stipulates that all
members of minority groups, as individuals and in community with the other members
of their group, must not be denied the right to enjoy and participate in their cultural
practices, and Article 30 of the Convention on the Rights of the Child (CRC) stipulates
the same regarding minority children in particular. Article 5(e) of the CERD prohibits
states from discriminating against any particular group based on national, ethnic or other
distinguishing characteristics in ensuring the right to culture and development.

Israel's Obligations Regarding the Right to Development

Israel's obligations therefore are two-fold: Israel must a) ensure that both the physical
and legal infrastructure is in place to adequately respond to the population's natural
growth and constantly improve its well-being and living conditions; and b) ensure that
the Palestinian population, individually and collectively, is able to access, participate in,
preserve and cultivate its culture. It may also be inferred from the second obligation that
Israel must ensure that all those that wish to remain in their East Jerusalem communities
have the ability to do so * a subject that was explored under the rubrics of displacement
and denial of residency/statelessness in the sections above.

Israel's Violations of the Right to Development

Certainly Israel's failure to provide a comprehensive urban plan for East Jerusalem that
responds to the population size and needs of East Jerusalem Palestinians, regardless of
its motivations, cannot be said to meet the standards under international human rights
law regarding the establishment of policies and infrastructure for social, cultural and
economic development and the continuous improvement of that population's well-being.
Israel is neither upholding its obligations to create conditions for development nor is it
endeavoring to remove obstacles to development and advancement of the Palestinian
population. Not only has Israel neglected since 1967 to expand areas zoned for Pales-
tinian building according to population growth (while continuously increasing Jewish
building opportunities), but it also continues to fail to allocate suf®cient budget funds
to the East Jerusalem Palestinian sector from social services to physical infrastructure,

282Art. 27, para. 1, stipulates that 2everyone has the right freely to participate in the cultural life of the
community.©

67






233

Nonetheless, the tension between the occupying power's duty to maintain the status
quo in the occupied territory (presumably, in anticipation of a permanent sovereign
quickly assuming control over the territory), and its duty to maintain public order and
safety, grows ever more signi®cant in the case of a prolonged occupation, such as
Israel's. It must therefore be kept in mind with regard to the right to development that
calling on Israel to create conditions for Palestinians to develop and progress in East
Jerusalem is potentially at odds with its obligation to refrain from making legal and
physical changes to the territof$

4.2.5 Home demolitions aper seillegal

The practice of administrative home demolition in East Jerusalem is presented by the
Jerusalem Municipality as part and parcel to the enforcement of law and order in the city.
Indeed houses and other structures built in violation of planning and building laws (i.e.
without proper permits) are regularly demolished around the world, and as long as the
demolitions are conducted without any other improper motive under international and
domestic law, they are a valid means of maintaining safety and order. Likewise, were
East Jerusalem legitimately under Israel's sovereignty (rather than illegally annexed
occupied territory), we would accept this basic premise for the demolitions and critique
them only to the extent that they violate Israel's obligations under international human

233Article 27 of the Fourth Geneva Convention relates to non-discrimination between protected persons
+ in other words between Palestinians. Given that under Article 49(6) of the same convention the transfer
of civilians from the occupying power into the occupied territory is illegal, discrimination against protected
persons in favor of non-protected persons, and speci®cally civilians from the occupying power (i.e. settlers),
is all the more condemnable and is clearly prohibited.

234For more discussion of this tensioBee, e.gAdam Roberts, ROLONGEDMILITARY OCCUPATION:
THE ISRAELI OCCUPIED TERRITORIESSINCE 1967, 84 Av. J. INT'L LAW. 44 (1990); Yoram Dinstein
The International Law of Belligerent Occupation 89-94, 116-120 (2009); Eyal Benvenisti, The International
Law of Occupation 12-18 (2004).
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235 Furthermore,
when such destruction is carried out on a large scale, it may rise to the level of a 2grave
breach® under Article 147 of the Fourth Geneva Convention (3extensive destruction of
property®), subject to penal sanctions under Article 146 of the same.

The situation is complicated, however, in light of the fact that Israel's occupation
of East Jerusalem (and the rest of the occupied territories) can no longer be considered
temporary, and thus other obligations may be invoked. As was discussed in the previous
section, Article 43 of the Hague Regulations de®nes the occupying power's obligations
and rights via public and civil life in the occupied territory. The language of the section
seems to create a tension between the occupying power's duty on one hand to do all in its
power to maintain safety and order, and its duty on the other hand to avoid intervening
with the laws in place @nless absolutely prevent@dirticle 64 of the Fourth Geneva
Convention adds to the occupying power's right to enact penal laws, and according to
the Pictet Commentary the occupying power may also enact laws in the civil realm in
order to maintain the 2orderly government of the territots°

In a short-term occupation, this tension would seem to favor leaving the occupied
territory and its laws as untouched as possible until such time as a legitimate sovereign
assumes power and enacts the necessary laws, policies and practices to maintain safety
and order. In such a situation, refraining from creating urban plans for the occupied
territory, barring any exigencies, would be considered ful®lling the occupying power's
duties under Article 43. However, four decades after a territory has been occupied,
leaving its laws including its urban plans as they were at the time of occupation could

235Article 6(b) of the Nuremberg Trial Proceedings Vol. 1, Charter of the International Military Tribunal,
available athttp://www.unhcr.org/refworld/topic,4565¢22538,4565¢25f443,3ae6b39614,0.html (retrieved 8
Feb. 2011).

236pjctet Commentansupranote167, p. 45 at 337.
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237 Building homes and other structures
certainly falls under the realm of social functions and daily life transactions.

As such, the practice of administrative home demolitions in East Jerusalem must
be examined in its context, and international law must be applied accordingly. Where
building infractions interfere with safe and orderly public life, it would appear not only
to be Israel's right to demolish the invasive structure, but in fact a duty incumbent
upon it in order to protect the protected persons. Examples would include: a home or
other structure built in the middle of a road thereby blocking traf®c; a home or other
structure built in close proximity to an electrical power plant such that it constitutes a
®re hazard; or, a home or other structure built unstably that threatens to collapse and
injure people and property nearby. The threat to safety and order in these cases would
have to be weighed against the rights owed the protected persons based on international
law, particularly in the areas discussed in the previous sections.

On the other hand, where homes and buildings in an occupied territory do not pose
such a threat to the public but are demolished based ON LACK OF building permits,
they cannot be justi®ed either by military necessity or by Israel's obligation to maintain
safety and order (again, arguably the lack of adequate planning in itself violates that
obligation), and thus they constitute a clear violation of the prohibition on property
destruction under international humanitarian law. The violation is even clearer when the
demolition is part of a larger policy of demographic control, and especially where the
demolished structure will be replaced with building by the Jewish population (civilians
of the occupying power). In such a case, not only is Israel in violation of the prohibition
on property destruction not warranted by military necessity, but it is also in violation of
the prohibition on transferring its civilian population into the occupied territory (Article
49(6) of the Fourth Geneva Convention).

It is safe to say that the majority of demolitions conducted in East Jerusalem that are
justi®ed by the Jerusalem Municipality as enforcement of building and planning laws in
fact are not justi®ed as they are not based on laws that conform with Israel's duties and

237For a useful discussion on this poiseeMarco Saséli, ARTICLE 43 OF THE HAGUE REGULA-
TIONS AND PEACE OPERATIONS IN THE TWENTY-FIRST CENTURY, International Humanitarian
Law Research Initiative of the Program on Humanitarian Policy and Con'ict Research at Harvard University
(2004),available athttp://www.hpcrresearch.org/sites/default/®les/publications/sassoli.pdf.
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